
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 



at |http : //books . google . com/ 



HVPI. RESEARCH UBRARIE3 



mil 



3 3433 08176676 2 



._. \ ^X • "\^ Digitized by GbOgle 



^-\ 



\ 



Digitized by Google 



Digitized by Google 



Digitized by Google 



L ■ 






/ 






Digitized by Google 



OUTLINES 



> or TBB 



CONSTITUTIONAL JURISPRUDENCE 

or T^jp 1 "vf 



UNITED STATES!; 

DESIGNED AS A TEXT BOOK FOR ^;BC^URES, 

AS A CLASS BOOK FOR 

ACADEMIES AND COMMON SCHOOLS, 

ANDUS A 

MANUAL FOR POPULAR USE. 



By WILLIAM ALEXANDER QUER, L.L.D. 

PRESIDENT OF COLUMBIA COLLEGE III THE CITY 
or NEW-TOBK. 



E«t omnibus necessaiioin, noue reiiipabUcam«->Cibk 



NEW-YORK : 



JPUBLISHED BY COLLINS AND HANNAY. 

IT. E. DEAjr, PRVfTZfi. ■ ■ ' - _J_ .' 

1833/ / 

Cheeked ,, , o.,.,...,i,Goo.gie . 

May mi ^ > 



THEMBWY^RK 

PUBUCUBRARY 

167334 

AtrORrLCIiOKAim 

1900. 



Entered (tccording to the Act of CongresSt in the year One Thousand Eigh t 
Hundred and Thirty-three^ by William Alexander Duer, in th* 
Clerk^s Office of the Southern District of New-York. 



Digitized by Google 



TO 

JAMES MADISON. 



To you, Sir, as the surviving member of 
the august assembly that framed the Con- 
stitution, and of that illustrious triumvirate 
who, in vindicating it from the objections of 
its first assailants, succeeded in recommend- 
ing it to the adoption of their country; to 
you^ who, in discharging the highest duties of 
its administration, proved the stability and 
exceUence of the Constitution, in war as well 
as in peace, and determined the experiment 
in favour of republican institutions and the 
right of self-government ; to you, who in your 
retirement, raised a warning voice against 
those heresies in the construction of that 
Constitution which for a moment threatened 
to impair it ; to you. Sir, as alone amongst the 
earliest and the latest of its defenders, — tins 
brief exposition of the organization and prin- 
ciples of the National Government, intended 
especially for the instruction of our American 
youth, is most respectfully, and, in reference 
to your public services, most properly inscrib- 
ed. 



Columbia CoUege, JV. F. • 
Mgust Ut, 1833. } 
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PREFACE. 



The following sheets are submitted to the 
Public in consequence of a resolution of ^' The 
American Lyceum," requesting the Author 
" to prepare and pubhsh ^ Outlines of the Con- 
stitutionalJurisprudence of the United States/ 
in a form suitable for a text book for Lectures, 
and a class book to be used in Academies 
and Common Schools." 

This resolution avowedly originated from 
a conviction, on the part of the respectable 
body who adopted it, of the advantage and 
propriety of including the study of our politi- 
cal institutions in the system of general edu- 
cation ; and the proposal seems to have beeji 
prompted by the opinion or experience of the 
individuals by whom it was brought forward^ 
and who are practically engaged in the instruc- 
tion of youth, that none of the existing Trea- 
tises upon Constitutional Law, were of asuffi- 
. ciently popular character for the design con- 
templated ; whilst the selection o^ the Author 
a2 
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to compile such a wiH'k, is doubtless to be 
ascribed to bis official connection with the 
"Lyceum," and to the circumstanceof his hav- 
ing, to the knowledge of several of its mem- 
bers, been for some time previously engaged 
in lecturing uponConstitutionalJurisprudence 
in the College over which he has the honour 
to preside. - 

\i was indeed at his si;iggestion that this 
branch of study had been added to the sub- 
graduate course of instruction in that Institu- 
tion^ and the duty of conducting it confided 
to hig charge ; and it was with peculiar satis- 
faction, though not without a due sense of its 
responsibility, that he had engaged in a task 
which, grateful as it was to him from its con- 
geniality with his former studies and pursuits, 
he nevertheless apprehended would prove ar- 
duous in its execution, both from the nature 
of the subject, and his own .views of its impor- 
tance. 

A knowledge of the history, organization, 
and principles of the political institutions un- 
der which he lives, is essential to the scholar, 
and must necessarily be advantageous to eve* 
ry man, wheresoever he may have been born, 
and under lyhatooever form of government he 
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may^dwelL But it i« obyioMly of more im* 
mediate neceamiy and benefit m fiee State^^ 
where ^eiy citizen may exertke ^ voice, 
more or lefi» ^potential, in the adminiJEtWatidn 
of public affairs^ and it mi^ eveli be deemed 
indispensable in our own favoured land, where 
the political rights of all are equaK an^l where 
the obscurest individual- is eligible to the high- 
est and most responsible stations ib the- go- 
vernment. It may therefore well be regard- 
ed as a defect in the prevailing systems of 
education, that this study should so generally 
have been either altogether omitted, or defer- 
red to that period of life when our youth- are 
called on to participate in the aetive duties 
of society ; or that it should be considered 
appropriate to those only who are designed 
for a particular profession, or aspire to pubhc 
employments. 

Necessary, however, as is a prpfound know-f 
ledge of the Cojistitution, to tlie lawyer ^nd 
the statesman, a general acquaintance with 
its principles and details is requisite to all 
who entertain just views of liberal eduec^ion, 
or correctly estimate their privileges as citi- 
'zens of a free Republic ; and the increasing 
interest which has of late been manifested by 
the more intelligent portion of the coipmunity, 

Digitized by Google 



in dtscdssm^ft^rdotiye to tte origm^ strcrcturc, 
a^d pmci|d6« of our ppKtical jsystem^ certain- 
ly evmee ttalt this ckss of citkew appre* 
ciaite 4heir poHtical rights*, and tfcat so far, 
ibey a*e unders^taod. Bat the -mfcffmation 
requisite pamuot be^ implanted too 'soon after 
the mii)d has been prepared to receive it ; 
and' it should remain no longer a reproach to 
any ^f-omr higher ^seminaries oTlearning, that 
its gr-aduates are sent fortb into the world 
more familiar with the Constitution of the 
Roman Republic, and the principles of the 
Grecian confederacies, than with the funda- 
flleHtal institutions of their own country. 

Recent events, moreover, demonstrate that 
a correct knowledge of the powers and duties 
of the National and State Governments can- 
not be too widely diffused nor too early in- 
culcated; whilst, from the nature and value-of 
that knowledge, the public interest and safe^ 
fy, if not the stability of our -political institu- 
tions, no Ifess than the happiness and security 
of iriflividuals, require that it should be ex- 
tend^fl/in common with all the essential 
Wanches of general education, to every por- 
tion, and, if possible, to every member, of the 
conimunity. ' ^ 
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With tbte specml jead in viife>, tbe ^applica- 
tion of "T?he Americtfrt Lyceum'- was made 
to the Aikbor^ and was'accedlkd %o by* l^ai 
with similar* i^bngs of mingled ^atisfaetioQ 
and diffidence to those with which be hffd 
assumed the^ duty assigned to him in rela- 
tion to thftsuhject in-Columbia College; In 
ordec in any ineasgaite to effect the 'object 4n 
contemplation, he ix>nceW^d 4% proper ip re- 
cast the materials he had already used in a 
different foiin, and to compose from them a 
new work divested, as far as practicable, of 
the professional character and aspect com- 
mon to -an previous publications on Consti- 
tutional Law. He has accordingly revised 
and remodelled his manuscript notes ; and 
in thus attempting to furnish a new outline of 
this branch of Jurisprudence, he has avoided, 
as far as possible, the use of ail purely tech* 
liical terms, and has never introduced them 
unaccompanied by the explanation requisite 
for those to whom they are not familiar; 
whilst in all other respects he has endeavour- 
ed to render his production useful as a popu- 
lar manual, rather than that it should be disk 
tinguished as a scientific treatise. 

In a work of this description, of which the 
essential value must depend on the fidelity 
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with'Wfeierh'tb^.proTisiossB df the"Cbn8titution, 
the legfelatHre enactments for giying'it ef- 
fect, and the jtidiciar constractioa which both 
^sv.e receired^' are stated and' eiqplaiaed, it 
ttttst be evident that,- except as to method 
and arraftgement, 4here can be -little scope 
for originality. To that merit, therefore, the 
Author makes no pretteaiorif * Upon such 
points of Qonstittttional Law as have been 
definitfvely settled, he has implicitly followed 
those guides whose decisions are obligatory 
arid conclusive : upon questions which have 
arisenin public discussion, but have neither 
been presented for judicial determination, nor 
received an approved practical interpretation 
from the other branches of the Government, 
he has had reCourse.tp those elementary wri- 
ters whose opinions are acknowledged to 
possess the greatest weight, either from their 
intrinsic value, or their conformity with the 
general *dootrines of the authoritative ex- 
pounders o£ the Constitution : and in the ab* 
s^nce both of authority and disquisition, the 
Author has ventured to rely upon his own 
reasonings, and has advanced his own opi- 
nions, so far only as he conceives them to be 
confirmed by undeniable principles, or esta- 
blished by analogous cases. ' ^ 

"• • • . 
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BeBiAm tke tefofitd &€lja€KcftlioM.orthe 
Supr^ip^* Court of ike' X}uited'Siu%^-^% 
SQ^s^^ji4mh jrave been f esorted %o are^ tlie 
conte»pora]i^ou8 ej^ositieiiuyr-tboX^.onstltii- 
tionlbj the aiAh'arB oi « Tlie Federg igt];^ that 
portioft of the " I.i6c(iire8^-ot the late Cbali- 
cellor of thisState^ Mr. Kent, which c^dttf ta : 
the subject J MtrlRawle'sr"^ Viqw of die Con- 
stitution ;'' and the more- elabonp^te ^ Coo^ 
mentaries" of Mr; ;^stiCe Story . To all th^^ 
works the- Author acknowledges his obliga- 
tions, although he must-lament that tlie lost 
mentioned invaluable jepository of Cpnstitu* 
tional learning did not reach hiin iatiuie to 
consult it more at large; and in reg»r4 to thje 
abridgment of it lately published by Ihe Jearn** 
ed commentator, ^^for the u*e of Cdlegesand 
High Schools," it may be bbs6rved, thai both 
from its size and mode of execution it s^^ms 
to aim at more select and limited objecta 
tlian those ptoposed by the present treatise.' 

With respect to the two preceding elemen- 
tary treatises to which the Author has refer-, 
red, it will be found that he has not coincided 
with the restricted views taken, in ibe forteer, 
of the supremacy, and in the latt^, of Uje 
perpetual obligation^ of the Federal .C<»isti- 
tution ; IntT 1^ maintainedvupon-betluJiese 
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imp6riftisf<j^iMi),^nci|yWixfOf^ fa^wmaUe, 
aft be a^ncf^veSf-to the pow^r ami i^abibty of 
the Natioaal Goveni«ient thap :Ac>0^ wl»kh 
se^Ai: to\ fce^ ^eik^i^lakied-lrespeotivcly -by the 
learned 'aruthOTs of tbe Lectoi^^n-'^^Am'eri- 
cail Law,'' and of the ***^hbw of liie Constitu-^ 
tion?''*He has not, howeVcF^ jdrfiere/l fron^ 
such -distkigiiishecl jhrists WJUjfOttt being gup- 
pQrted by'tbd[ ofnakme of some of the most* 
efjftijient jBtatesmenof the present day,* and of 
different parties ;— By the doctrines- officiaDy 
prodaim^d-by the President of the United 
States, and sustained in the speeches of Mr. 
Webber; nor without being sanctioned, as he 
conceives; by tbe. judicial authority of Chief 
Justice Marshall, — expressly, upon one of the 
points, in ([uestion, and virtually, upon the 
other, by -his affirinance of principles which 
are iavolved in its consideration, and must 
ev^atually;gov6m.its decision. 

In referring to the venerable name of the 
present Chifef Justice of the United States, 
the Author must be understood, on this and 
oftailotl^er occasions, as adopting his indi- 
vidual/opinions, not less from deference to 
th^ official authority, than from the convic- 
tioti i^ropgbt by'<he luminous and profound 
reasoning* by. which they are eluci9«tted asd 
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sfuppOTted. As that eminent and rerered 
Judge has himself declared it auspicious to 
the Constitution and to the country, that the 
new Government found such able advocates 
and interpreters as the illustrious authors of 
'* The Federalist," so it may be regarded 
as one of the most signal advantages attend- 
ing its career, that' its principles should have 
been developed and reduced to practice un- 
der a judicial administration so admirably 
quahfied in every respect to expound them 
truly, and firmly to sustain them. 

The nature and design of the present pub- 
lication dispense with tiie necessity, if they 
do not exclude the ptqpriety, of marginal re- 
ferences to authorities in support of the posi- 
tions advanced in the text. But it is believ- 
ed that none are assumed without either a 
direct adjudicfation upon the point, or that 
collateral support which is derived from ana- 
logical reasoning and precedents, to sustain 
it, — or without being warranted by the prac- 
tice of the Government and the acquiescence 
off the People. Prom the phraseology adopt- 
ed, it may perhaps in every instance be per- 
ceived whether any point of regulation or 
construction be authorit^vely laid down or 
argumentatively stated^ -' ill^ll^|^rmer case, 
B 
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the nature of the authority may be gather^ 
from the language of the proposition ; and 
in the latter, the premises from which a co- 
rollary or an analogy is deduced, are distinct- 
ly designated. 

In arranging the materials thus collected 
and derived, the form of consecutive and de- 
pendent propositions has been preferred, as 
recommended' by Professor Dugald Stewart 
in reference to Moral Science. This method 
had in substance been adopted by Sir W. 
Blackstone in the outlines of his original Lec- 
tures on the English Law, and has since 
been pursued by Mr. Justice Story in ^i& 
Commentaries on thje. Constitution of the 
United States. I( is, indeed, peculiarly ap- 
propriate to a work intended both as a text 
to be enlarged on, explained and illustrated 
by a Lecturer, and as a clas^ book to be 
used by Teachers who must necessarily ex^ 
ercise a discretion in selecting ^eb parts for 
recitation as may be best adapted to the age 
and capacities of their pupils; whilst with 
the aid of a proper index, it will be found 
equally convenient for the purposes of im- 
mediate and general reference. As to the 
order an4 distribution of the matter, the Au^ 
thor hag again to acknowledge hJ9 obUga- 
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lions to **The Federalist;'^ whose plan ill 
this respect he has followed with very littla 
other alteration than that of transposing the 
two branches into which the subject is natu- 
rally divided. 

One word more remains to be added in re- 
gard to the relation which the work may bo 
supposed to bear to the politics of the day. 
That it may derive an additional interest, and, 
it is to be hoped, an additional value from its 
reference to topics which have of late so 
much occupied the public mind, and so much 
excited the passions of at least a portion of 
the community, will. not be denied. But this 
arises unavoidably from the nature of the sub- 
ject. It will be recollected that the adoption 
of the Constitution of the United States gave 
birth to the two great parties into which the 
country was divided for many years after it 
went into operation; and, that to this day, 
the different opinions prevailing in regard to 
its construction, as well as to the principles 
of interpretation applicable to it, are in- 
fluenced, if not governed, by the different 
views originally taken of the nature of the 
compact By those whose intention it had 
been to establish a Supreme National Go- 
vernment, operating upon the citizens of the 
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fieveral States as individuals receiving protec- 
tion and owing allegiance to the Union, it 
was liberally and beneficially expounded in 
order to effect their end. By those who, in 
opposition to that design, had been anxious 
to maintain the full sovereignty of the States, 
and to render the new Constitution a mere 
league or treaty between them, similar in its 
character to the former Confederation, a 
strict interpretation was contended for. It is 
therefore impossible - to adopt a particular 
construction of the Constitution upon any 
point involving these original principles of op- 
position, without conflicting with the opi- 
nions, awakeniiig the jealousies, or oflfending 
the prejudices, of one or the other of these par- 
ties ; or, what is more to be deprecated, with- 
out appearing to enter the Ksts in defence of 
party dx)Ctriues, or being considered as en- 
rolled under the banners of party leaders, and 
hazarding the hostility of those zealots upon 
whom the mantles of the old parties are now 
claimed to have descended. 

To which of these parties the Author was 
attached f what principles he originally pro- 
fessed, and has ever adhered t6, he is far, 
very far from wishing, were it even possible, 
to conceal. But it must be remembered that 
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tlio,origii)al dbtioctions between those par* 
ties had for a long time disappeared, and a^. 
though the collisions and hostility b^tweea 
them were occasionally continued and revive 
ed^ yet these contests were mainlained on new • 
askd independent grounds; and the.anoieat 
tests were ^o far omitted or fturgotten with 
respect to individuals^ ihat thei«iQriginal creed 
«s to the Constitution, was either lost sight 
of, or deemed obsolete and unimportant 
It is trme^ indeed, that in some parts of the 
Union these original distinctions were to a 
certain degree preserved, and that of late 
years they have been more extensively reviv- 
ed 5 but in the contentions which have thence 
arisen the Authcw^ has had no personal con- 
cern or aympathy as a partizan. It is long 
since he withdrew from political life ; and in 
the Judicial office which he held for some 
years previous to being called to his present 
station, he endeavoured to cultivate those 
qualities which the faithful performance of 
judicial duties imperiously demands. He 
trusts, therefore, that as he approached the 
present subject with no views or feeling of 
party interest, he has been actuated, in treat- 
ing it, neither by the spirit of a mere pojiti^ 
^an,, the partiahty of an advQcatei npr th6 

Digitized by Google 



zeal of a polemic ; but that he has proceeded* 
UBder the^kifluence of sentiments and habits 
more recentlyand sedulously cherished, and 
been enabled, as If bound by the solemn: sanc^ 
tion of an inquest of life, "to present all 
things truly, to the best of his ability, without 

fear, favour, aJflfectioUt or hope of reward*" , 

/.f ,.... ... 

Cohmbim CoUege, JS'.Y.V . 
Mgwt \8t, 1833. \ 
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I.*t>Sfimtkm and origin of political Constitutions, as deriVed, 

1. From tradition, or the act of the Goyemment itself* 

2. From writtep fundamental compacts. 
]E2ilher of which may be formed 

1. On a simple principle of • 

1. Monarchy. 
^. Aristocracy. 
3t Democracy. 
9. Or combine these three forms in due propoiiioot, 
by n^eans of the principle of representation ap« 
plied 

1. To the powers of GoTernmenl ; which are, 

X, Tlie Legislative. 

2. The Executive^ 

3. TheJudiciaU 

2. To the persons represented in the Go?ern- 
ment. 

II. Foundations of reprcsentatire Governments were laid 

If Partiatty^ in the British Colonies, in which were ef- 
tablished 

1. Royal Governments. , 

2. Proprietary Governments.. 

2. Vniversaltii, in the American States, upon the esta- 
blishment of independent Governments,, which secured 
the enjoyment of 

1. The in/ilienable natural rights of individuals. 

2. The political and civil privileges of the citizens, 
designed for maiDtaining, or substituted as equiva<r 
lents for, natural rights. 

III. The same fundamental principles were recognized and 
adopted upon the establishment of a Federal Government 
by (h^ people of the several States. 

I. In regard to the principle of representation, «i applied 



Digitized by Google 



K To (ha three ^retX departineiits of GoTeninieni. 
2. To. the individuAl citizens of the United States*, 
and to the .several States of the Union. 
2^ In regard to. the distribution of the powers of Govecor 
menl, as. the Constitution of the United States contains*. 
I. A general delegation of the Legislative, Execu* 
tire and Judicial^owers, to distinct departments ^. 
and 
3^ Defines the powers and duties of each department 
respectively. 
OUTLIKES of that branch of JurnBpredence Which treats of 
the principles, powers, and construction of the Constilutiox^ 
are thecefore to be traced, 

FiAST. With regard to the particular structure and oih 

g^nizatioD of the GovernmeDt. 
Skcond. In relation totbe powers vested in it, and the 
restraints imposed on the Stat^. 
jPai^t L Of the structure and organization of the Govemr^ 
meot, and ihs distribution of its powers amongsl^ 
its several departments. 
Ch«^ i. Of the Legislative power, or Congress of the United, 
States. 
1. Of the constituent parts of the Legislstlure, and 
the modes of their appointment. 
1:. Of the House of Rcpresentaiives. 
2. Of the Seriate. 
2.. Their joint and several powers and privileges.. 
3, Their method of enacting laws, with the times, 
and modes of their assembling and adjourning. 
Ch..2. Of the Executive power, as vested in the President.. 

1. His qualifications; the mode and duration of 
his appointment, and the provision for his sup^t. 
port. • 

2. His powers and duties., 
Ch.. 8. or the Judicial power. 

1. The mode in which it is constituted; 

2. The objects and extent of its jurisdiction. 

3. The manner in. which its jurisdiction is distrii*. 
buted. 

1 . or the Court for the trial of Impeachments.. 

2. Of the Supreme Court 

3. Of the Circuit Courts. 

4. Of the District Courts.. 
5» Of the Territorial Courts. 

6. Of powers vested in State Courts and Ma-^ 
gistrates by laws of the United States* 
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Part If. O f the nature, extent, and limitation of Uie powen 
' Tcfltcd in- the National GovernmeDt, and the re- 

straints imposed on the States, reduced to different 
classes, as they relate 
Ch. 1 . To security from foreign danger ; which class com- 
prehends the powers ^ 

1 . - Of declaring war, and granting letters of marque 
and reprisal. 

2. Of making rules Concerning captures by land 
' and- water. 

3. Of providing anfties . and fleets, and regulating 
' and calling forth (he militia. 

4. Of levying talies and borrowing money. 

'Ch. 2. To intercourse with foreign nations ; copprising the 
powers 

1. To make treaties, and to send and receive am- 
bassadors and other public ministers and con- 
suls. 

2. To regulate foreign commerce^ including the 
power to prohibit the importation of slaves. 

3. To define and punish piracies and felonies com- 
mitted on the High Seas, and offences against the 
laws of nations. 

Ch. 3. To the hiaintenance of harmony and proper inter- 
course amongst the States, including the pow- 
ers 

1. To regulate commerce amongst the several 

States, and with the Indian tribes. 

2. To establish Post-offices and Post-roids. 

3. To coin money, regulate its value, and to fix 
the standard of weigbts and measures. 

4. To provide for the punishment of counterfeiting 
the securities and public coin of theUnited States. 

5. To establish an uniform rule of naturalizatioif. 

6. To establish uniform laws on the subject of 
bankruptcies. 

7. To prescribe, by penal laws, the manner in which 
the public acts, records, and judicial proceedings 
of each State shall be proved, and the effect they 
shall have in other Slates. 

Cli. 4* To certain miscellaneous objects of gerneral utility ; 
comprehending the powers 
1. To promote the progress of science and the 

useful arts. 
2^ To exercise exclusive legislation over the dis- 
trict within which the seat of government should 
be permanently established; and over all places 
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. parcbased by cqpseot of tbe State le^Iaturef 
for tbe erection of ftirts,. ma^^nes, arsenals, 
dock-jards, and other needful buildings. 

3. .To declare the piinbbment of treason against 
the United States. 

4. To admit new States into the Union. 

5. To dispose of, and make all needful rules and 
regulations respecting the territory, and other 
property of tbe United States. 

6. To guarantee to every State in the Union a re- 
publican form of government; and to protect 

• each q[ them (worn invasion and domestic vio- 

lence. 

7. To propose amendments to tbe ConstitutioD, 
' and to call conventions for amending it, upon the 

application of two thirds of the States. 
Ch. 6. To the Constitutional restrictions on the powers of 
the several States ; which are 

1. AbsoluU restrictions, prohibiting the States 
from 

1. Entering into any treaty of alliance or 
confederation. 

2. Granting letters of marque and reprisal. 

3. Coining money ; emitting bills of credit ; 
or making any thing but gold or silver coin 
a lawful tender in payment of debts. * 

4. Passing any bill of attainder, ex poHf<icto 
law, or law impairing the obligation of con- 
tracts. 

5. Grantingany title of nobility. 

2. Qualified limitations ; prohibiting the States, 
vnthmU the cotuent ofCongreu^ from 

1. Laying imposts on imports or exports, or 

duties on tonnage. 
2* Keeping troops or ships of war in time of 

peace. 

3. Entering into any agreement or compact 
with another State, or with a foreign power. 

4. Engfagsng in war, unless actually invaded, 
or in such imminent danger as will not ad- 
mit delay. 

Ch. 6. To the provisions for jgiving e£Scacy to the powers 

, vested in the Government of the United States; 

consisting of 

1. The power of making all laws necessary and 

proper for carrying into execution the other 

enumerated powers* 
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ANALYSIS. XXIU 

• S. The declaration that the ConstitatioQ and laws 
of the United Stilet and aU treatiec under their 
authority, shall be the Supreme Law of the land* 

3. The powers specially Tested in the ExecutiTe 
and Judicial departments, and particul^v the 
provisioD extending the jurisdiction of the latter 
to all cases arising^ under the Constitution. 

4. The requisition upon the Senators and Bepie* 
sentatires in Congress; the members of the 
State Legislatures ; and aU ExecutiTe and 
Judieial ofilcers of the United States and of the 
several States, to he bound by oath or afflrma- 
tion to support the Constitution of the United 
States. 

5. The prorlsion that the ratifications of the Con- 
ventions of nine States should be suiBcient lor 
the establishment of the Constitution between 
the States ratifying the same. 

Conclusion. 
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CONSTITUTIONAL LAW. 



INTRODUCTION. 

LA ConstUvtian^ in its legal and political senfliey 
signified the fundacnental -principles on which a Go- 
vernment is formed. 

2. ConHilutioned Law, is that branch of jurispni* 
dence which treats of those principles-^-of tne prac- 
tical exercise of the fiowers of Government in con- 
formity with them ; and of the construction to be 
given to them — in such their application. 

3. The origin of political Constitutions is as various 
as their different forms ; and Governments in their 
form are either simple or mixed. 

4. The simple forms of Government are 

1. Monarchy^ where all power is vested in a sii^ 

gle individual. 

2. An Aristocracy, where the powers of Govern- 

ment are exercised by a select number^ ov 
a single body of men. And, 

3. A Democracy^ in which all power is retained 

in the hands of the People^ or of the society 
at large. 

5. A mixed Government, is where all thr^e, or 
any two of the simple formls are united. 

C 
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6. A Constitution may exist under any of these 
fornui, if the Government be administered according 
to established rules and principles, and be the result 
of general consent, either actually expressed or fairly 
to be implied. 

7. Hence a Constitution maty be derived from tradi- 
tionary information, or from the acts and proceedings 
of the Government itself, as well &s from a written 
compact. 

8. The formation of a Constitution, on a single prin- 
ciple, whether of Monarchy, ArFstocracy, or Demo- 
cracy, is the most practicable and easy mode ;. but 
the union of the three simple forms" in due propor- 
tions, so that each shall be sufficient to support itself 
in the exercise of its appropriate functions, and all be 
made to harmonize and co-operate, is the most per* 
feet system, and Ihe only true basjs for a Democrati- 
cal Republic, 

9. This is effected by the proper relative*distribu- 
tion of the powers of Government amongst the several 
branches, according to the principle of representation ; 
whereby each is consti^ted, in its respective depart- 
ment, the immediate and co-equal representative of 
the People, as the direct source of its authority, and 
the sole ultimate depositaty of the sovereign power. 

10. The powers of Qo^ttnment, are distinguished 
from each other, as appertaining to the Legislative^ 
Executive, and Judicial departments. In the first of 
which is vested the powei*^of making Laws,' or pre- 
scribing rules for'tbe €k>vemment of the community ; 
in the second, that of executing or carrying into effect 
those Laws ; and in the third, the power of expound' 
ing and applying them, in their operation upon indi- 
Tiduals. 
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11. In tke proper oi^anization of these depart- 
ments, and the just distrtbution of authority amongst 
them, with the application of proper aids and checks 
to secure the necessary indepenoence and efficiency 
of each» '* the best cof^sTiruTSD republic" is alone 
to be attained. 

12. These three powers of Government cannot be 
^wholly united, or iniiidiciovsly blended in the sama 
department, consistently with the liberties and se- 
curity of the People ; and the dan^r to public free- 
dom would be equsil, >Yhether the same powers were 
delegated to a single inagistratey or to a numerous 
body. 

13. If the principle of representation be extended 
only to a part of the Governmwt, and other parts 
exist in it independent of that principle, the ^curity 
aQbfded by the one is partial and uncertain ; whilst 
the danger to be apprehended from the other, will 
be in proportion to its predominance in the system. 

M4. As representation may be partial in regard to 
the powers of Government, so it may be confined to 
a portion of the community ; and in this respect the 
system would be objectionable in proportion to the 
numbers unnecessarily excluded from representation, 
or from the exercise of a free and intelligent voice 
in the appointment of their representatives. 

15. According to the theory of a Republican Con- 
stitution, the right of representation is universal in re- 
ference both to the powers of the Government, and 
the delegation of their exercise ; but in practice there 
are exceptions in the application of the rule, which 
do not, however, impair it as a general principle. 

16. The great advantage of a written Constitution 
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consists in its accurately defining the limits of the 
three great departments of Government, and by pro- 
per checks and securities preserving unimpaired the 
principle of representation in regard to the exercise 
both of the powers of Government, and the right of 
delegating them to the representative. 

17. Where the Constitution depends on tradition, 
or is to be collected from the proceedings of the Gq- 
vernment itself, there can be no stability in the sys- 
tem, and of course no certainty of security under it ; 
as every new act of the Government may Introduce 
a new principle, and the Legislative poweV may, from 
its omnipotence, alter the Constitution at its pleasure. 

18. A written Constitutioir, therefore, is most con- 
ducive to the freedomj|_security, and happiness of in-^ 
dividuals, as it. may be appealed to by the People 
and enforced by the Judicial power as a fundamen- 
tal and paramount law, binding en the Legislature it- 
self. 

19. The foundations of a Government formed on 
the principle of popular representation, were laid in 
the United States by the institutions which, as Colo- 
nies,' they received from England. 

20. Two sorts of provincial. Governments were 
established by Great Britain in her American Colo- 
nies ; first, Royal Governrmnty, in which limited ter- 
ritorial grants were made to settlers, reserving the 
general domain to the Crown, and providing for the 
exercise of the whole political and civil jurisdiction 
under its authority; and secondly. Proprietary Go* 
vemmentSf in which the whole territory and jurisdic- 
tion w^re granted by the king to one or more indivi- 
duals. 
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31. In t^HUie» /Ae Chief Executive Magiitrate was 
appointed by the Crown ; in the other, by the Pro* 
prietaries* In both, ihe Legishiive p^mer was vested 
wholly or partially in the People, subject in the one 
case to the cx>ntrol of the kin^ in council, and in the 
other to that of the proprietanes. 

23. In some few of the Colonies the Supreme Ez- 
ecutiye Magistrate, and x>ne branch of the legislature, 
were at first elected by the People, and in two of 
them so continued to be chosen until the Uevolution ; 
and in all these cases the power of legislation wat 
uncontrolled by the parent State. 

23. The powers of the, Crown being abrogated by 
the declaration ot independence, the People remain- 
ed the only source of legitimate authority in all the 
Colonies ; and Governments, representative in all 
their branches, were established by them as free and 
Sovereign States. 

24. In general, the Legislative, Executive, and Jti- 
dicial departments were kept so far distinct as to 
render them, in a great degree, independent of each 
other. 

25. The State Legislatures were for the most part 
divided into two branches, both chosen by the Peo- 
pie ; and all persons holding offices of trust or pro- 
fit were excluded from them. 

- 26. The Supreme Executive Magistrate was uni- 
versally rendered elective for a limited time ; and 
the superior officers in the Judicial department re- 
ceived their appointments from the Legislatu^^ or the 
Executive, and in most cases held their offices during 
good behaviour, 

c2 
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27. The civil and municipal institutions derived 
from Great Britaia were in general preserved by the 
several Statesi so far as they were compatible with the 
abolition of regal authority and Colonial dependence. 

28. Amongst these institutions was the Gommon 
Law of England, which, before the American Revo- 
lution, had been generally established as the munici- 
pal code of the British Provinces, so far as it was ap- 

Elicable to their situation and circumstances ; and the 
enefit of it was claimed by the first general Con- 
gress as a branch of those " indubitable rights and li- 
berties" to which the respective Colonies were enti- 
tled. , . 

29. By this system of Law, the absolute and inalien- 
able rights ef the Colonists as individuals, were recog^ 
nized and secured to them ; their relative rights, or 
political and civil privileges as members of society^ 
regulated and maintained ; and offences against public 
justice investigated and punished. 

30. The most, essential of these privileges were 
those natural rights which are common to all man- 
kind, and which, in virtue of certain fundamental laws 
of England, were held to be the peculiar birthright 
and inheritance of every British subject. 

31. They consist either of that portion of natural 
liberty which is not required by the Laws of society 
fo be surrendered for the public benefit ; or, of those 
civil privileges which society engages to provide in 
lieu of them, 

33. The former comprehend 

L The right of personal security; which con- 
sists m the uninterrupted legal enjoyment 
of life, health, and reputation. 
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2. The right of perianal liberty ; which inclodes 

the power of removing the person to what- 
soever place inclination may direct without 
restraint, unless by due course of law. And, 

3. The right of private property ; or the ftce use 

and enjoyment of a man's own acquisitions, 
without control or diminution, except by the 
Laws of the land. 

33. The subordinate privileges of a similar cha- 
racter, to which the Colonists were entitled in lieu of 
those natural rights surrendered for the general bene- 
fit, were, ^ 

1. The constititution, powers, and privileges of 
their provincial assemblies, which were in- 
tended to preserve the Legislative power 
exercised over them in due health and vi- 
gour, and to prevent the enactment of Laws 
destructive to general liberty. 
% The limitation of the King's prerogative by 
certain and notorious bounds ; which was 
designed as a guard upon the Executive 
power by retaining it witlyn the rules esta- 
blished by fundamental Laws. 

3. The right of applying to the Courts of jus- 

tice for the redress of injuries, and of hav- 
ing justice administered im^Mirtially and 
speedily; the most valuable incidents to 
which were the right of trial by jury ; and 
the benefit of the writ of Habeas Corpus^ 
as the most effectual security ofJhe right of 
personal liberty. 

4. The right of petitioning the King, or either 

branch of the Legislature, for the redress of 
grievances; and, 

5. The right of every individual to keep arms 

for his defence, suitable to his condition and 
degree ; which was the public allowance, un- 
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der due relictions, of the natural right of 
resistance and self-preservation. 

34. Upon the establishment of independent Gk>« 
vernmentSy the several States provided -for the secure 
and permanent enjoyment by their respective citizens 
of their natural rights, and of the civil privileges de- 
s^ned for their maintenanee, or substituted as their 
equivalents. 

35. As additional safeguards, they secured to every 
individual freedom of speech, and the liberty of the 
press, uncontrolled by any but proper moral re- 
straints. 

36. Some of the States expressly recognized, and 
others tacitly adopted, the English Common Law as 
further modified by the change of Government ; but 
they universally abolished that feature of the system, 
wiiich is essentially political, — the right ofprimogenu 
ture. 

37. The sam^ natural, political, and civil rights 
and privileges virhich had been declared to be the 
inalienable inheritance of the People as citizens of the 
respective States, were, on their becoming parties to 
the federal compact, expressly asserted to belong to 
them as citizens of the Union. 

38. The Common Law, in its modified form, con- 
stitutes, therefore, the basis of the laws of all the ori> 
ginal members of the Union ; and the Constitution of 
the United States, as well as the Constitutions and 
Laws of the several States, were made in reference 
to the pre-existing validity of that system, both under 
the Colonial and State Grovernments. 

89. Although the existence of the Common Law 
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is presupposed by the Constitution of the United 
States, and referred to for the construction of its 
powers, yet it seems, that under the Federal Govern- 
ment, the Common Law, considered as a source of 
jurisdiction, never was in force ; but, considered at 
the means or instrujnent of exercising jurisdiction, that 
system of municipal junsprudence does exist in full 
validity. 

40. The Constitution, founded on this basis and 
on these principles, and formed from these materials, 
was '* ordained and established'' by *' the People of 
the United States, in order to form a more perfect 
Union, establish justice, insure domestic tranquillity, 
provide for the common defence, promote the gene- 
ral welfare, and secure the blessmgs of liberty to 
them and their posterity.'' 

41. By the terms of the comoact, the States, as 
members of the Union, are no lodgef regarded in 
their sovereign and corporate capacities, as they sur- 
rendered such portions of their sovereignties as were 
requisite for the purposes of National (Sovemment ; 
retaining, however, their previous organization and 
the exclusive control of their local concerns. 

42. The former compact between the States, was 
annulled ; and the People of the several States, by 
their ratification and adoption, in their respective con- 
ventions, of the new Constitution proposed to them 
by the General Conveniion wh© framed that instru- 
ment, — united with each other in establishing a per- 
manent system of National Government, operating 
directly upon individuals^ for the attainment of speci- 
fic objects, for which neither the States separately, 
nor the former confederation between them, had 
proved competent. 
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43. The principle of representatbn is nevertheless 
applied in this Constitution, pot only to the individual 
citizens of the United States, but -also to the indivi- 
dual States of the Union ; and it pervades the three 
great departments amongst which the powers of Go- 
vernment are distributed and apportioned. 

44. The Constitution of the United States contains 
a general delegation of the Legislative, Executive, 
and Judicial powers to distinct departments, and de- 
fines the powers and duties of each branch respec* 
lively. 

45. It may therefore be most conyeiliently exa- 
mined ; firsts with regard to the particular structure 
and organization of the Government, and the distri- 
bution of its powers amongst its-several departments ; 
and, secondly^ in relation to the nature, extent, and 
limitation of the powers vested in the National Go- 
vernment, and the restraints imposed on the States. 



PART FIRST. 

ON THE STRUCTURE AND ORGANIZATION OP THE GOVERN- 
MENT, AND THE DISTRIBUTION OF ITS POWERS AMONGST 
ITS SEVERAL BRANCHES. 

46. The Legislative power, granted by the Federal 
Constitution, is vested in a Congress of the United 
States, consisting of a Senate and a House of Repre- 
sentatives ; both chosen periodically, — the former by 
the States, the latter by the People. 

47. The Executive power is vested in a President 
of the United States, elected, with a Vice President, 
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for a term of years, in a mode and upon a principle 
which in effect combine the suffrages of the People 
with those of the States. 

48. The Judicial j3ower is vested in one Supreme 
Court, and in such inferior Courts as Congress may 
from time to time establish, — the Judges of which 
hold their offices for iife, unJess sooner removed on 
conviction for misbehaviour. 

49. The rule inculcating the separation of the Le- 
gislative, Execptive, and Judicial departments, is not 
understood to require, m its application, that those 
branches should be .wholly unconnected with each 
other. 

50. For unless they be so -far connected and blend- 
ed as to give to each one a constitutional check upon 
both the others, the degree of separation which the 
rule requires cannot in practice be maintained. 

51. The powers proper to one department should 
not be directly and completely administered by ano- 
ther, nor should either branch possess, directly or in- 
directly, an overruling influence or control in the ad- 
ministration of the powers of both or either of the 
others. 

52. In order to maintain the requisite partition of 
power amongst the respective departments, the inte- 
rior structure of the Government should be so con- 
trived as to render its several constituent parts, by 
their mutual relations, tte means of keeping each 
other within their proper spheres. 

53. The Constitution of the United States renders 
the mutual participation, to a limited extent, of the 
several branches of the Crovemment in each other's 
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power, subservient to their mutual independence ; 
and thus the apparent violation of a fundamental pHn- 
cipl^ affords the best security for its preservation. 



CHAPTER L 

OF THE LEGISLATIVE POWER. 

54. Under this head may be considered: First, 
The constituent parts of the Legislature, and the 
modes of theif appointment : Secondly/, Their joint 
and several powers and privileges: and Thirdly, 
Their method of enacting Laws, with the times and 
modes of their assembling and adjourning. 

I. Of the constituent parls^ of the Legislature, and 
the modes of their uppointtnent. 

55. All Legislative powers granted by the Consti- 
tution, are vested in a Congress of the United States 
consisting of a Senate, and a House of Re{^'*esenta- 
tives. 

56. This division of the Legislature into two co- 
ordinate branches, was meant to guard against the 
evil consequences of sudden and strong excitement 
and precipitate measures, which had been found to 
prevail in single legislative bodies. 

57. A hasty decision is by no means so likely to be 
made, when a measure is liable to be arrested in its 
progress ; and after its adoption by one branch of the 
Legislature, to be again subjected to the same forms 
and solemnities of deliberation, and to the jealous and 
critical revision of another body sitting in a different 
place, and from the delay thus induced, if from no 
other cause, enabled to avoid the prepossessions and 
correct the errors of the first 
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58. Single Legislative assemblies without check or 
counterpoise, or a Government with all tiuthoritv col- 
lected in one body or' department, have been found, 
in all ages in which they have existed, corrupt and 
tyrannical dominations of majorities over minorities, 
uniformly and rapidfy terminating in despotism. 

59. The instability and passion which had marked 
the proceedings of two of the State Legislatures, con* 
sisting originally of a single House, were the subject of 
much public animadversion at the time of the con- 
templated establishment of the new Federal GJovem- 
ment ; and in subsequent reforms of their Constitu- 
tions, the People of the particular States referred to, 
were so sensible of this defect, that in each a Senate 
was introduced. 

60. These examples, as well as the experience af- 
forded by some of the proceedings of a Congress con- 
sisting of a single branch, and uniting in itself all the 
Executive and Judicial authority of the Union, with 
all the Legislative powers granted by the articles of 
confederation, must have had due influence in deter- 
mining the Federal Convention to divide the national 
Legislature into two branches. 

6L A further reason for this division of the Legis- 
lative power in the Government of the United States, 
arose from the combination of the national and fede- 
rative principles in the new Constitution. 

62. Upon just principles of public polity, it is essen- 
tial, when a reople are thoroughly incorporated into 
one nation, that every district or territorial subdivi- 
sion^f the community should have its projiortional 
share in the Gk>vernment ; and that amongst indepeii- 
dent sovereigns, bound together by a simple league, 
the parties, however unequal in respect to territory 

^ r I 

Digitized by LjOOgle 



38 LBGISLATIVB DEPARTMENT. PART I« 

anr^ popuVtioD, should each have an equal voi e in 
the public couDcils. 

63. It was therefore proper, that in a Republic, 
partaking both of the national and federal characters, 
the Government should be founded on a combination 
of the principles of prop jrlional, and equals represen- 
tation. 

64. The application of this rule of combined repre- 
sentation afforded a convenient and effectual mode of 
dividing the Legislature of the Union into two co-or- 
dinate branches, by constructing one of them upon 
the principle of proportional, and th other upon that 
of equaly representation. 

65. The House of Representatives is accordingly 
constituted with as much conformity as practicable, 
to the principle of proportional representation ; but not 
entirely so, as it is composed of representatives of the 
People of the several States^ and thus far partakes of 
the federative quality. 

66. It consists " of members chosen every second 
year by the People of the several States,** and " the 
times, places, arid manner of holding elections for 
representatives are pi'escribed in each State by the 
Legislature ;" but to guard against the neglect or re- 
fusal of the States to exercise this power, "Congress 
may at any time by law make or alter such regula- 
tions." 

67. The electors of representatives in each State 
must possess " the quahfications requisite for elec- 
tors of the most numerous branch of the State Legis- 
lature ;" and these qualifications are not uniform, as 
the Constitutions and practice of the several States in 
relation to them are different and various. • 
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68. In general; the qualifications of electors of the 
most numerous branch of the State Legislatures, are, 
that they be of the age of twenty-one years and up- 
\varcls, free resident citizens of the State, and have 
paid taxes^ thereto. 

69. In some of the States they are, morever, re- 
quired to possess property of a certain description 
and amount ; in some to be white, as well as free, citi- 
zens ; and in others to possess all these qualifications, 
either together, or in different combinations. 

70. A representative in Congress must have at- 
tained the age of twenty-five years, and been seven 
years a citizen of the United States ; and must, when 
elected, be an inhabitant of the State in which he 
is chosen. 

71. Representatives are apportioned amongst the 
several States according to their re8{>ective num- 
bers, which arc determined in each State by adding 
to the whole number of free persons, (including those 
bound to service for a term of years, and excluding 
Indians not taxed), three fifths of all other persons. 

73. The Constitution provides for an actual enu- 
meration of the people within three years after the 
first meeting of Congress ; and directs one 'to be 
taken withi* every subsequent term of ten years in 
such manner as Congress shall by law direct. 

73. The numbier of Representatives cannot ex- 
ceed one fo^ every thirty -thousand of the persons to 
^e computed ; but each State is entitled to at least one 
Representative. 

74. The ratio of representation is applied to the 
representative numbers of the respective States, and 
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not to the aggregate Bombers hi all the States ; nor 
can an additional lepfesentative be ass^ned to any 
State on account of any fractional number, which may 
remain after the application of the ratio to its re- 
presentatJTe numbers, even thoogh the fraction ex- 
ceed 30,000. 

75. The^Stnattjrf the UmUd States is constituted 
upon the principle of equal representation ; which, 
while it gave efiect to the main design of a separa- 
tion of the two branches of the national Legislature, 
was evidently the result of a compromise between 
the larger and the smaller States. 

76. The Senate accordingly consist of two Sena- 
tors from each State ; and each Senator has one 
vote : each State, therefore, has its equal voice and 
weight in the Senate of the Union, without regard 
to disparity of population, wealth, or territory ; yet 
as the Senators vote individually, without regard to 
States, the Senate, in that respecH, partakes of the 
proportional or national quality. 

77. The Senators are chosen by the respective 
State Legislatures ; and if vacancies happen during 
the recess of the Legislature, the Executive power 
of the State may make temporary appointments 
until its next meeting, when the vacancy roust be 
filled in the ordinary manner. 

78. This mode of electing Senators favours a scr 
lect appointment, and gives to the States such an 
agency in the formation of the general Gk>vern nent 
as preserves their separate existence, and renders 
them, in their political capacities, active members of 
the federal body. 

79. The State Legislatures respectively prescribe 
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the times, placet, and manner of holding the eleo- 
tions for Senators, as well as of Representatives m 
Congress ; and Congress cannot alter such regula- 
tions with respect to the plact of choosing l&na- 
tors. 

80. The Constitution does not direct whether the 
appointment of Senators shall be made by the^otnl, 
or by the concurrent vote of the two branches of the 
State Legislatures 4 hence difficulties have arisen as to 
its true construction. 

81. The difference between -the two modes is, that 
on a joint vote, the members of both branches assem- 
ble together and vote numerically; whilst a concur- 
rent vote is taken by each House voting separatelyj 
when the decision of the one is subject to the ap- 

!)roval of the other ; and the difficulties in question 
lave arisen in cases of their disagreement. 

82. It has been considered in some of the States, 
that, consistently with the Constitution, the Law may 
direct Senators to be chosen by the joint vote or 
ballot of the two branches of the Legislature, in case 
they cannot separately concur in a choice, or even in 
the first instance, without making such attempt. 

83. This construction has been found too conve- 
nient in practice, and has been too long settled by the 
repeated recognitions of Senators so elected, to be 
now disturbed. But if the question were a new one, 
it might be maintained, thnt when the Constitution 
directed the Senators '* to be chosen in each State 
by the Legislature thereof," it meant the Legisla- 

. ture in its true technical sense, consisting of two co- 

ordioate branches acting in their separate capacitiei^ 

witha constitutional negative on each other's proceci^ 
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ings, and not the members of the two Houses assem- 
bled in one body and voting indiscriminately. 

84. Senators are elected Tor a term of six yesmi, 
and are arranged in three classes in such a manner • 
that the seats of one class become vacant, and one 
third bf the Senate must be regularly chosen, every 
two years; corresponding with the expiration of the 
term for which the House of Representatives is 
chosen. . , 

85. From the superior weight and delicacy of the 
trusts confided to the Senate, the Constitution de- 
clares that *'* no person shall be a Senator that shall 
not have attained the age of thirty years, and have 
been-nine years a citizen of the United States ; and 
who shall not, when elected, be an inhabitant of the 
State for which he shall be chosen." 

86. No Senator or Representative can, during the 
time for which he is elected, be appointed to any 
civil office under the authority of the United States, 
which shall have been created, or of which the emolu- 
ments shall have been increased, during that time ; 
and no person holding any office under the United 
States, can be a member of either House during his 
continuance in office. But it is sufficient if he resign 
the same previously to taking his seat in Congress. 

87. The next subject of consideration, in regard to 
the Legislative power, is, 

II. The privileges and powers of the two Houses of 
Congress;, both aggregately and separately. 

88. In order to preserve a pure and genuine repre- 
sentation, and to control the evils of irregular and 
tumultuous elections, each House is made the sole 
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judge of the elections, returns, and qaalificataons of 
Its own members. 

89. As each House acts in cases where this power 
, is exercised, in a judicial capacity, its decisions are 

regulated by known principles of Law; and they 
should be strictly adhered to as precedents, for the 
sake of uniformity and certainty. 

90. A majority of each House constitutes a quorum 
for the transaction of business ; but a smaller number 
may adjourn from dpy to day, and may be authorized 
to compel the attendance of absent members, in such 
manner, and under such penalties, as each House may 
provide. 

91. Each House is bound to keep a journal of its 
proceedings, and from time to time publish such parts 
of them as do not require secrecy ; and to enter the 
yeas and nays on its journal on any question, if de- 
manded by one fifth of the members present 

92. The members of both Houses are entitled to 
receive a compensation for their services, to be as- 
certained by Law, and paid out of the Treasury of 
the United States. And they are in all cases, ex- 
cept treason, felony, and breach of the peace, privi- 
leged from arrest during their attendance at the ses- 
sions of their respective Houses, and in going to and 
returning from the same. 

93. In order to preserve inviolate the freedom of 
deliberation, no member of either House can be ques- 
tioned in any other place, for any speech or debate 
therein. 

94. Although no express power is given to either 
. House to punish for ccmtempts, unless when commit- 
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ted by its own members ; yet a power, extending be- 
yond their own precincts, iand affecting other per- 
sons, is exercised by both' Houses, as incident to the 
nature of every Legislative, body. 

95. As the People are entitled to the utmost puri- 
ty and independence in the conduct of their repre- 
sentatives, and as each House is^ in this respect, the 
guardian of the interests of the People, as well as of 
its own character, it is its duty to make immediate 
inquiry into any attempt on the freedom or integrity 
of any of its member^. 

96. From the duty to inquire, arises the right to 
punish in such cases, as well as in cases of immedi- 
ate insult or disturbance, preventing the exercise of 
ts ordinary functions ; the existence and the exer- 
cise of the ri^ht in both cases, being equally founded 
in the necessity of self-preservation. 

97. But the power to punish in either case, extends 
only to imprisonment, which can continue no longer 
than the duration of the authority that awards it ; 
and which necessarily terminates (if no shorter pe- 
riod be limited) with the adjournment or dissolution 
of the Congress. 

98. Attempts to bribe or intimidate members of 
the Legislature, are, moreover, offences against the 
Public, and subject the offender to the usual course of 
prosecution in a court of law. But this liability 
does not exclude the jurisdiction of the Legislative 
body, nor does the interference of the latter, in vin- 
dication of its character and safety, preclude the Ju- 
dicial power from taking cognizance of the same act, 
as a violation of the general Law. 

99. The Legislative powers of the two Houses of 
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Congress extend to all subjiects of a national charac- 
ter, and will be particularly enumerated and consi- 
dered in examining the powers vested in the general 
Government at large. There are, however, some 
constitutional powers which are peculiar to each 
branch of the national Legislature. 

100. The House of Representatives possesses the 
sole power of impeachment, or of presenting accu- 
sations to the Senate against the public officers of 
the United States, for misconduct in their offices : 
and it has also the exclusive right of originating all 
bills for raising revenue ; but the Senate may pro- 
pose amendments as to other bills. 

101. Every bill which may indirectly or conse- 
quentially raise or increase revenue, or every moneys 
hill^ in the sense of the English law, is not considered 
a revenue-hill^ within the meaning of the Federal 
Constitution ; and in the practical construction of 
this bower, it has accordingly been confined to bills 
for levying taxes, in the strict sense of the term, and 
has not been extended to bills for other purposes 
which may incidentally create revenues. 

102. The Senate has the sole power of trying im- 
peachments ; and in its exclusive connexion with the 
Executive power, it possesses a negative voice in the 
appointment of all officers^ whose appointments are 
not otherwise provided for in the Constitution. 

103. The advice and consenf of two-thirds of the 
Senators present are requisite to the ratification of 
treaties, which must be submitted to the exclusive 
consideration of the Senate. 

104. Treaties with foreign powers, if made abroad, 
are negotiated on the part of the United States, by 
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ministers accredited to those powers, under the in- 
structions of the President ; and if made in the Unit- 
ed States, they are negotiated between the Secretary 
of State, under the like instructions, and ministers 
accredited from foreign Governments. 

M)5. The Senate is not consulted in the first in- 
stance, but when thetterms of the treaty are agreed 
upon by the agents or plenipotentiaries employed for 
that purpose, the President (unless he altogether dis- 
approve it), submits it to the Senate, in whose delibe- 
rations he does not participate, but renders them from 
time to time such mformation relative to it as they 
may require. 

106. The Senate may wholly reject a treaty, or 
they may ratify it in part, or recommend additional 
or explanatory articles ; which, if the President ap- 
prove, become the subject of further negotiatioa 
with the fureign power j ~aiid when the whole is 
agreed to, on the other part, and receives the sanc- 
tion of the Senate, the ratifications are exchanged 
between the respective Governments, and the treaty 
becomes obligatory upon both nations. 

107. From the reason and exigency of the case, 
the proceedings of the Sei^te, on these occasions, are 
always conducted with closed doors ; and the con- 
tents of the treaty, and all information connected 
with it, are, from motives of delicacy and policy, kept 
secret until the tegnination of the business renders 
such reserve no longer necessary. 

108. The subjects remaining for consideration un- 
der the present general head, are, 

IIL The mtthod of enacting Laws hy the tzoo 
Houses of Congress ; and the times and 
modes of their assembling and adjourning^ 
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109. Th6 rules of proceeding in each House are 
Bubstantially the same ; and are such as are essential 
to the transaction of business with order and safety. 

110. The House of Representatives chooses its 
Speaker^ or presiding officei; from amongst its own 

members ; and it also chooses its other officers. 

t ■ 

111. The Vice President of the United States is 
tx officio President of the Senate ; but has no vote 
therein, unless the Senators be equally divided* 

112. The Senate chooses its other officers; and 
also a President pro tempore, from its own body, in 
the absence of the Vice President, or when he exe- 
.cutes the office of President of th« United States. 

I 

113. The proceedings and debates in both Houses 
are conducted in public, except upon very special 
occasions, and in the transaction of Executive busi- 
ness by the Senate. 

1 14. Bills, or the original druflft or projects of 
laws, are introduced into both Houses respectively, 
either upon the order of the House on the reports of 
standing, or select Committees, or upon leave granted 
to an individual member on motion, after due notice 
of his intention to move the House to grant it. 

115. Standing Committees are appointed for the 
session upon all the usual subjects of ordinary l6gis« 
lation, and upon the general ms^tters incident to the 
proceedings of each House respectively. 

1 16. Select Committees are appointed from time 
to time upon special subjects as they arise, and their 
powers cease upon the performance of the tempo- 
rary dutfes assigned to them. 
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117. Both standing and select Coipmittees are ap- 
pointed in the House of Representatives on the nomi- 
nation of the Speaker* and in the Senate most gene- 
rally by ballot, but sometimes, and in some cases, on 
thernominatioh of the President of the Senate. 

118. Bills are introduced by standing Committees 
upon the order of the House upon subjects embraced 
"within the general objects of their appointment, 
either accompanied -by a report upon those general 
objects, or upon a particular subject, relative thereto, 
or specially referred to them ; or upon the mere mo- 
tion of the Chairman, or ariy other member of the 
Committee under its direction, without previous no- 
tice. ^ 

119. Bills are in like manner introduced by select 
Committees, upon the order of the House on a report 
relative to the special matter referred to them, or 
upon motion, without previous notice, for leave to 
report by bill. 

120. Every bill must receive three readings be- 
fore it can be passed by either House ; and these se- 
veral readings must be on different days, unless upon 
a special order made by the unanimous consent of 
the House, to the contrary. 

12L No bill can be <:ommitted or amended in 
either House, until it has been read twice ; and upon 
the second reading of the bill, it is declared to be 
ready for commitment or engrossment ; if commit- 
ted, it is committed either to a standing, or a select 
Committee, or to a Committee of the whole House ; 
or if the bill, instead of being committed, be ordered 
to be engrossed, the House then appoints the day on 
vhich it shall be read the third time. . 
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122. If a bin be committed to a Commkteo of the 
whole, the House determines on what day the Com- 
mittee shaO consider it ; and when the House resolves 
Itself into such Committee, the Speaker leaves the 
chair, after appointing another member to preside as 
chairman of the Committee ; and the Speaker may 
take part in the debates of the Committee as an ord^ 
nary membernr 

123. la the Senate, the Committee of the whole 
IS called a quasi Committee, because the President of 
the Senate acts as chairman of the Committee. 

124. Important bills are generally referred to a 
Committee of the whole House ; and every motion 
or proposition for a tax or charge upon the People, 
or for a variation in the sum or quantum of a tax 
or duty, ^nd for an appropriation of money, is requir- 
ed first to be discussed in a Committee of the whole. 

125. The object of referring any matter to a Com- 
mittee of the whole, is to allow greater latitude and 
freedom in discussing its merits, and settlinj; the 
details, than is generally allowed by the rules of 
either House when the proceeding is in the House 
itself. 

126. After commitment and report to the House, 
and at any time before its passage, a bill may be 
recommitted at the pleasure. of Die House: and 
when a bill, either upon a report of a Committee, or 
after full discussion and amendment in the House, 
stands for the next stage of its progress, the question 
is, whether it shall b^ engrossed and read a third 
time ; and this is the proper time for those who are 
opposckl to the pnnciple of the bill, to take theur 
stand against it as it is now supposed to be as 
perfect, or as little exceptionable, as it can be made. 

id 
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127. When a bill has been engrossed for at third 
reading, cwid, upon being read the third time, has pass- 
ed one House, it is transmitted for concurrence to 
the other, in which it is subjected to similar forms of 
examinatioa and discussion, ^ 

128. If it be altered oV -amended, or agreed to 
without amendment, or totally rejected, in the House 
to which it has been transmitted for concurrence, it 
is, in either case, returned to the House in which it ori- 
ginated, with a message communicating the result* 

129. If amendments are made in one House which 
are not agreed to in the other, a message to that 
effect is sent to the former, which may either recede 
fro7n, or insist on, its amendments ; and if the two 

Houses cannot agree, they appoint Committees of 
conference, and upon receiving their report, either 
House may recede from Ks amendment, or from its 
vote of concurrenQe. therein, or accept a compro- 
mise suggested by the Committee ; or it may adhere 
' tq its formei: vote of disagreement ; in which last case 
the bill falls to the ground. 

130. These checks and formalities, which are in- 
tended to guard against surprise or imposition, were 
originally borrowed, although much contracted and 
simplified, from the proceedings of the British Par- 
liament ; and they prevailed substantially in the 
Colonial Assemblies, from which they were immedi- 
ately adopted by the State Liegishtures, and from 
them, by each house of Congress. 

131. When a bill, or any other vote or resolution, 
to which the concurrence of both Houses is neces- 
sary, (except the question on the adjournment of the 
Congress), is passed by both branches of the Legis- 
lature, it is. required by the Constitution to be pre- 
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sented to the Preeideat of the United States for his 
approval. 

132. If he approve of the bill or resolution, he 
signs it ; but if not, he'must return it, with his objec- 
tions, to the House in which it originated, which 
must enter the objections iat large on its journal, and 
proceed to reconsider it. 

133. If, after such reconsideration, two thirds of 
that House agree to pass the bill or resolution, it 
must be sent, tfjgether with the objections, to the 
other House, by which it must likewise be reconsi- 
dered ; and if approved by two thirds of that House 
also, it becomes a Law, notwithstanding the objec- 
tions of the President. 

134. In all such cases, the votes of both Houses 
must be determined by yeas and noys^ or openly 
ascertained ; and the names of the persons voiing 
for, or against the, bill br 'resolution, must be entered 
on the journal of each House respectively. 

135. If a bill is not returned by the President 
within ten days (Sundays excepted) after it is pre- 
sented to him, it becomes a Law, in like manner as 
if he- had signed it, unless Congress, by their adjourn- 
ment, prevent its return. 

136. Congress must assemble at least once in 
every year for the despatch of the public business, 
and stich meeting is fixed by the Constitution for 
the first Monday in December, unless Congress shall 
by Law appoint a diifei-ent daj^ 

.137. Until the day fixed by the Constitution or 
appointed by Law, the action of Congress cannot 
commence, unless the President, in the exercise o^ 
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his Constitutional power, sooner convene it, on some 
extraordy^ary occasion. 

138. Congress, by a concurrent resolution, to which 
• the assent of the JPresident is not required, fixes the 

times of its owp adjournments within the period of 
its dissolution ; but during a session, neither House 
can adjourn for more than three days without the as- 
sent oi the other ; Qor can they agree to adjourn to 
any other place than that in which they shall be sit- 
ting. And in cases of disagreement between the two 
Houses, as to the time of their adjournment, the Pre- 
sident may adjourn them to such time as he may 
think proper. 

139. But as the term for which the House of Re- 
presentatives and one third of the Sejiate are elected, 
expires at the end of every second • year, Congress 
roust of necessity adjourn at the expiration of that 
period ; as the Congress, for the time being, is in fact 
dissolved by the operation of the Constitution and- 
Laws, on the third day of March in every alternate 
year. 



CHAPTER II. 



OF THE EXfiCUTlVE POWER. 

140. The object of this department is the execu- 
tion of the Laws ; and good policy requires that it 
should be organized in the mode best calculated to 
effect that end with fidelity and precision. 

141. No discretion is vested in the Executive Ma- 
gistrate in regard to the wisdom and expediency of 
the Laws after they are duly made and promulgated% 



It 19 his duty then to exeetite them, ^^hatever maybe 
his opihbn a« to their justice or policy. - 

143. '-What has once been decla'red under the forms 
prescribed by the Constitution lo be the meaning and 
mtention^ of the Legislature, must be carried into 
prompt execution, and due effect continued to be gi- 
ven to it by the Executive department, until repealed 
by the legislature, or pronounced by the Judicial d^ 
partmentto'be repugnant to the*6ocM9titution, 

'143. Every individual is bound to obey a Consti- 
tutional Law, however objectional in other respects 
it may appear fo hiro ; and whosoever refuses obe- 
dience to a Law on the ground qf its uncon^itution- 
ality, does so at his peril, and is liable to- the legal 
Consequence of.disobedienbe, if the Law be judicially 
declared to be warranted by the Constitution. 

144. The legal presumption is always in favour of 
an > act passed by the F/Cgislalure according to the 
forms of the Constitution ; and where the Chief Ex- 
ecQtive Magistrate possesses a negative upon those 
acts, the presumption is stronger against bim ihaoi 
against an inferior officer, or a private person. 

145: As the. Executive power i$ not only bound ta 
obey, but to execute, the Law, the essential qualities 
required in this departme*nt are promptness, vigqur^ 
and responsihility, 

146. A prompt submission to-the Law,anda;}rom;7t 
preparation to enforce it, are requisite both in respect 
to the authority from which it emanates,, and in prder 
to give it diie operatioaand effect, which should ba 
immediate and deci^ve. . 

147, The Executtve power must also be endowed 

ea 
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with tnfirgy ia other respects ; for feebleness in ihim 
cTepartment unpli.es feebleness in the Qovernment ^ 
and the v{^oUr of action imparted to the Executive 
power, must, be duly proportioned to the exigencies 
which inay aris«L under tte system. . 

148. ThQ. powej: vested in this, department should, 
boweyer, be proportioned as exactly as possible to 
the occasions; whrch inay be expected to require its 
exenise ; for if.it :ftril short of them, the public sense 
of the protection and control of the Government will 
•be weakened, and violations of.the Law. escape with 
impunity ; and if the quantum of pow6r exceed tb€| 
e^Ligencyiofi'ihe case, the liberties of^the People will 
be in j(^epardy. 

149* In *a written Gocistitution, it .is difiicult to 
adopt general expressions precisely descriptive of the 
proper extent and limitation of this power ; but to 
guard agaii^st its abuse, as.well as to insure-.the faith- 
ful exejiutton of the general trusts confided^to this de- 
Eartment, the Chief jExecotive Magistrate should be 
eld responsible to the People for official misconduct. 

150. These three qualities of promptness, vigour, 
and responsil3ility, are most likely to exist in union 
with each otlier where the chief Executivg authority 
is limited to a single person. . : . 

151. Unih/ is conducive^to energy, which includes 
both promptness and Vigour, as well as decision, ac- 
tivity, secrecy, and de.spatch ;. all of which will gene- 
rally characterise the proceedings of. one man in a 
much more eminent degr^ thaji the proceedings* of a 
greater number ; and inproportion as the number is 
increased, those qualities will be dimipis.hed. 

153.. This unity in the Executive d^artment faay 
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be destroyed, ekher bj yesting the power in two qt 
more Magistrates of. equal digoi^ ; or <^by vesting it • 
•ostensibly in one, subject, in whole or in 'part/to the 
control and advice of a'coiiiRcil ; both of- which 'mer 
thods are liable to similar, if not to equal, objections. 

153. History and experience confirm the theoreti- 
cal reasoning which renders it oto^ious that a division 
of the Executive power in any fi>rm, between two or 
more persons, must always tend to produce dissent 
tions and fiuctuating measures, abd d'Huinish the re.- 
spectability, as well as the authority and efficiency of 
the Government. . *• . * 

154. The division of the Executive power has also* 
a direct tendency to destroy ^responsibiliti/ ; for there 
will always be much less temptation K> depart from 
duty, and much greater soPicitude for character, where 
there are no partners to share the odium of bad mea- 
sures, or to communicate by their example, confi* 
deilce in the perpetration of abuses, from the greater 
probability of escaping punishment. . 

155. Plurality in the Executive department, be- 
sides depriving the People of these great securities 
for the faithful exercise of delegated power, tends to 
depress the character of the nation abroad ; whilst 
unity in that branch of the Government not only 
affords greater security at home, but increases that 
'efficacy which is requisite to command the respect 
of foreign nations. 

156. In accordance with these principles, the Ex- 
ecutive power is vested by the Constitution in a single 
Chief Magistrate, under the name of " the President 
OP THE United States;" and, m the examination of 
the functions of this Jiigb officer,- 

I, The quaUficaiions required by the Copstitu* 
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lion for the office of Presidetit, the mode 
• and duration of his appointment , aiid the 

provision for his support^ are first to be con- • 
. ' sidered. -• 

157* No person is eligibte to the ofSce of President, 
^cpjSt a natural-torn. citizen, or a citizen of the 
United States at the time of the adoption of the Con- 
stitution, and who shalhnot have attained the age of 
thirty-five years, and been fourteen years resident 
within the United States. - ' 

158. To avoid the dangers and difficulties to be 
apprehended, under the most favourable vcireumstan- 
ces, from the popular election of a Supreme Executive 
Magistrate for a whole nation, the Oonstitutioh does 
not refer the election of the President directly to the 
People; but confides the power to a smifll body oC 
electors, representing for that purpose the People at 
large, and appointed in each State under Ihe direction 
of the Legislature. . • . 

159. Each ^tate appoints, in such manner as its 
legislature may direct, a number of electors, equal 
to the whole number of Senators arid Representa- 
tives, which it may be entitled to send to Congress. 

160. To prevent the person in office at the time of 
the election from havhig an improper influence in 
procuring his re-election; it is provided that no Sena- 
tor or Representative in Congress, nor any person 
holding an office of trust or profit under the United 
States, shall be an elector. But m no other respect, 
does the Constitution define the qualifications of the 
electors. , : 

161. In some few or tfef States the electors are 
appointed by the Xiegtdature itself^ in a mode pre^ 
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scribed by Law ; but in a great majority of States, 
the choice of electors is^, in accordance with the clear 
sense and expression of public opinbn,as well as with 
the spirit of the Constitution, referred to the People 
at large. 

162. Congress may determine the time of choosing 
the electors ; and has prescribed by I^w that they 
shall be chosen within thirty-four days previous to 
the election of the President. 

163. Congress has also a discretionary power to 
appoint the day on which the electors shall give their 
votes, which must be the same day throughout the 
Union ; and is, in like manner, fixed for the first 
Wednesday in December in every fourth year suc- 
ceeding the last election. But the place' for the 
meeting of the electors is left to the discretion of the 
State legislatures, and is usually the seat of the State 
Government. 

164. The electors, when assembled on the day 
appointed, within their respective Slates, and duly 
organized by the appointment of a Chairman and 
Secretary from amongst themselves, and by the votes 
of those present, filling up vacancies occurring from 
death or absence, proceed to vote by ballot for two 

Eersons, one of whom, at least, mu9t not be an inha- 
itant of the same State with theoQselves. 

165. According to the original Constitution, the 
electors were not to designate, by their ballots, which 
of the two persons voted for, was intended as Presi- 
dent, and which as Yice President ; which last officer 
was nevertheless to be elected at the same time, in 
the same manner, and for the same term, as the Pre- 
sident ; but it merely provided that the person hav- 
ing the greatest number qf aggregate votes should be 



58 KXBCUTIV^ psrAKT^SN T. VART 1* 

President^ if such number were a majority of the 
whole number, of electors j and that the person hav- 
ing the ne](t greatest number, if constituting such ma- 
jority, should be Vice President 

166. But a subsequent amendment of the Consti- 
tution requires the electors to name, in distinct ballots, 
the persons voted for as President and Vice Presi- 
dent; and declares that the person having the .great- 
est number of voles for President shall be Pi-esident, 
if such number be a majority of the whole number of 
electors appointed ; and that the person having the 
greatest number of votes for Vice President, if con- 
stituting such majority, shall be Vice President. 

167. The electors in the several States are then 
to make distinct lists of all persons voted for as Pre- 
sident, and of alt voted for as Vice President ; and of 
the number of votes given for eacl;i respectively ; 
which lists they are required by Law to sign and cer- 
tify, and transmit sealed to the seat of Gk)vernment of 
the United States. 

168. The Act of Congress also directs the certi- 
ficates of the votes to be delivered before the first 
VTednesday in January next ensuing the election, to 
the President of the Senate, who, before the second 
Wednesday in February thereafter, in the presence 
of both Houses of Congress, opens all the certificates ; 
when the votes are counted, and the result declared. 

169. The Constitution does not declare by whom 
the votes are4o be counted and the result declared; 
but the practice has been for the President of the 
Senate to perform those duties ; the two Houses of 
Congress being present to witness the proceedings, 
and to be prepared to act in case no choice be made 
by the electors. 
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170. The person having the requisite number of 
votes for President, is declared to be elected to that 
office. Blit if no person have such number, then, from 
the persons having the highest numbers^ not exceed- 
ing three, on the -list of » those voted for as Presideitt, 
the House of RepreseiUattves are immeidiately by 
ballot to choojse the President^ 

171. In thus choosing the President, the votes are 
taken by States; the representation. from each State 
having one vote. A quorum for this purpose consists 
of a member or members from twc^thirds of the 
States, and a majority of all the States k necessary 
to a choice. 

172. Although the Constitution directs the choice 
in this case to be made immediately by the House of 
Representatives, yet the amendmont expressly de- 
clares their choice to be 'valid if made before the 
fourth day of March following the day on which the 
electoral votes are counted and the result declared. 

173. In <$ase no choice of President be made by 
the House of Representives, within the period limited 
for that purpose, the Vice President acts as President, 
as in the (5a$eof the death, or constitutional disability 
orthe President. • • 

174. The person found to have the requisite num- 
ber of votfes, upon the counting of the same in the 
presence of both Houses of Congress, is declared to 
be Vice President ; but if no person have such num- 
ber, then from the two highest numbers on the list, 
the Senate choose the Vice President :^a quorum for 
that purpose consist&of two-thirds of the whole num- 
ber of Senators, and a majority of the whole is ne- 
cessary to a choice. But no person constitutionally 
ineligible to the office of President, is ^igible to that 
of Vice President. 
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175. The Constitutiofiy as amendedy does not pre<» 
scribe the tfme and place, when and where^the Se- 
nate is to choose the Vice President in casemo choice 
be made by the electors ; but from analogy to the 
provision and practice in regard to the. Predident» it 
18 presumed that the^ Senate may elect by them- 
selves at ifaeir ordinary place of meeting, and at any 
time previous to the ensuing fourth of March. 

176. Congress has by Law provided that the 
term of four years j for which the President and Vice 
President are elected, shall comfnence on the fourth 
day of March next succeeding the day on which the 
votes of the electors are given ; and the amendment 
of the Constitution adopts tfie same day as the limi- 
tation of the period within which the House of Re- 
presentatives, in case of no choice t)y Ihe electors^ 
are to elect the*President 

177. The effect, therefore,- of this amendment, is 
to"* render the provisions of the Act of Congress re- 
lative to the times appointed for the several duties 
enjoined by the Constitution, and the amendment in 
regard to the election of President and Vice Presi- 
dent, as fundamental and permanent as the Constitu- 
tion itself. • 

178. The appointment of an extraordinary per- 
son as Vice President of the United States, and ex 
oficio President of the Senate, is recommended, prin- 
cipally by two considerations : the first is, that to 
secure at all times a definite resplution of the Senate, 
it is necessary that the President of tljat body should 
have a casting vote ; and to take a Senator from his 
seat as such, and place him in that of the presiding 
ofiScer, would, in regard to the State he represents^ 
be to exchange a conslani^ for a coniingentt vote. 
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179.. The other confiideration is, that as the Vice 
President may occasionally become a substitute for 
the President in the supreme executive ofiBce, all the 
reasons which reQommend the mode of election pre- 
scribed in the . first instance - for the one, apply with 
great, if not with equaK force, to the other. 

180, -The powers and duties <if the President de- 
volve on the Vice President, not only when no choice 
is made of a President either 1b^ the electors- or the 
House of Jlepresentatives, but also in case of the 
removal ofUhe Presidt^ntfrcim p$ce, or of his death, 
resignation^ or.inability to discharge his duties ; and 
Congress are authorized to provide by Law for the 
case of a vacancy in both offices. * 

181. }n pursuance ' of thi^pow.er. Congress has 
declared, that in the event oi ^ch vacancies, the 
President of the Senate j)ro tempore^ and, in case 
there shoulf^ be no President o£ the Senate, the 
Speaker of the ^ouse of Representatives, should act 
as President of the United States until the vacancy 
should be supplied.. 

183* The evidence of a refusal to accept, or of a 
resignation of the office of President or Vice Pre- 
sident, is declared by the same law to be a declara- 
tion in writing 'filed in the office of the Secretary of 
State. 

183. As it may tiecome a question who would be 
the person to succeed if the office of President should 
devolve on the Speaker, after the Congress for which 
he was chosen lias expired, it is. usual for the Vice 
President to . withdi*aw from the Senate previously 
to the adjournment of the session, in order to afifordl 
an opportunity to, that body^ to choose a President 
pra tempore, 

F 
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184. But if (he President pfo tempore of the Se- 
nate should die, during a casual vacancy in the offices 
of President and Vice President, the Speaker of the 
House of Representatives then extii^t, would* proba- 
bly be deemed the persdn upo» whonrihe office wa« 
intended to devolve, - ' . 

185. If the Vice Pr6sid§nt succeed to the office of 
President, he continues in it until the expiration of 
the term for which tfie l^resident was elected, unless 
a temporary disability of the President be sooner 
removed ? and if both (Offices be vacant, it is by law 
made the duty of the Secretary of State to take 
measures for the election of' a President. But, from 
a defect ill the amendment, a Vice President, ais the 
Constitution now stands, cannot be elected until the 
regular period. . . * 

* ' ." 

186. The term of four jears, for which the Presi- 
dent and Vice President are elected, was intended 
to be long enough 'to . render the Executive Magis- 
trate firm and independent in the .discharge of his 
trust, and to give stability to his system of adminis* 
tration ; and short enough to retain him under a due 
sense of his dependence on public approbation. 

187. A practice which has prevailed, from the 
commencement of the Government, for the Presi- 
dent to decline a second re-election, seems now to 
be permanently established, and to have acquired the 
force of a legal precedent ; and it has, jn effect,^ limit- 
ed the period of service to eight years, subject to an 
intermediate re-election. 

188. The support of the President is secured by 
a provisioa.of the Constitution, which declares that 
fife-BbaH at stated times receive for his services a 
compensation, which shall neither be increased nor 
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diminished during the period for which he shall have 
been elected. 

189. This provision > was obviously intended to 
strengthen and preserve the proper iqdependence 
and energy of the Ejiecutivo department ; but the 
President cannot receive any other emolument from 
the United States, or from any of the States. 

190. In pursuing the examination of tbe^ Executive 
department, 

JI. The powers ^ and' duiies of tht President, are 
X next to be considered. 

191. The first power vested in tbfe President, con- 
. nects him with the Legislature in th^'exercise, to a cer- 
tain extent, of Legislative powers, as a seeurity for his 
own independence, and a check upon that most pow- 
erful branch of the Govemoient ; and it consists in 
the qualified neg&tive fie possesses upon the acts of 
Congress. . • - '^ 

193. Evety act, order, resolution, or vote, to which 
the concurrence of the two hous6s of Congress is 
necessary, (except on -the question of their adjourn- 
ment,) must be presented to th^ President, and must 
be approved.by him before' it can take effect, unless, 
after being disapproved" by himj it be again passed 
by two thirds of both Houses. 

193. 'Without this power the Executive- deJJtrt- 
ment would be unable to sustain itself against the 
propensity of the Legislature to encroach upon the 
rights, and absorb the powers, of the weaker branches 
of tbe Government 

194. The President might gradually be stripped 
of his authority by successive concurrent resolutions 
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of the Senate and House of Representatives, or so 
weakened as to be ultHtiately annihilated by a single 
vote of the more popular branch of the Legislature, 
unless he possessed this check, as a means of pre- 
venting -the. Legislative and Executive powers, from 
being united in the same bands. 

195. This power, not <m\y serves as a defence to 
the Executive authgrity, but furnishes an additiond 
safeguard against the enaetnaent of improper Laws, 
ami secures the community agEHust the effects of pre- 
cipitancy, or of any impuls6 6r excitement hostile to 
the* public welfare, that tnay happen temporarily to 
influence a majority of the Congress. 

196. The President is constitated* Commander in ^ 
Chief of the Array and Navy of the United States, 
and of the MiKtia of the several States, when<^alled 

into the actual service of the Union. 

-* 

197. The command and disposal of the public 
force to execute the Laws, maintain domestic tran- 
quillity, and resist foreign oppression, are powers ob- 
viously of an Executive nature f and particularly re- 
quire the exercise of the ^lalities characteristic of 
this department ; and they have uniformly been ap- 
propriated fo it, in every wellt>rganized Qovemment. 

198. The President has the sole power of granting 
reprieves and pardons for offences against the United 
States, except in cases of impeachment; the neces- 
sity of which authority in every (Jovernfnent, arises 
from the infirmities incident to the administration of 
human justice. 

199. But were that administration perfect, policy 
would sometimes require the remission of a punish- 
ment strictly due, for a crime clearly ascertained ; 
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and both humaotty and policy dictate that this power 
should be as uarestricted as possible ; and hence the 
expediency of vesting it in the President alone. 

200. The President has power, by and with the 
advice and consent of the Senate, to make Trealie$^ 
provided two thirds of the Senators present concur. 

201. As Treaties are declared by the Constitution 
to be a part of the supreme Law of the land, as by 
their means new relations are, formed, and obliga- 
tions contracted with foreign powers, it would seem 
most consonant with the principles of a Republican 
Government, that the right of making Treaties should 
be vested in the Legislative department. 

202. But the preliminary negotiations which are 
required, and the secrecy and despatch proper to 
take due advantage of a sudden and favourable turn in 
public affairs, render it more expedient that this pow- 
er should be confided to the Executive. 

203. Although the power of making treaties par- 
takes more of the Legislative than or the Executive 
character, yet it does npt fall strictly within the de- 
finition of either. It relates neither to the enacting 
of new Laws, nor to. the execution of those which 
exist. Its objects are contracts^ which have, indeed, 
the force of Law, but derive that force from the 
obligations of gdod fai,th amongst nations. 

204. Treaties ^re not rules of action prescribed 
by the Supreme Legislative power, to^fie citizens of 
the State ; but agreements between sovereign and 
-independent States. 

205. The power in question accordingly consti- 
tutes a distinct department in the Governo^nt of the 
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XJnited States ; formed from -the association of one 
branch of the Legislature with the Ekecutiye power, 
and for this purpose, the Constitution invests the 
Senate with the attributes of an Executive Council. 

206. The quaKties requisite in the management of 
national intercourse, indicate the President as the 
most fit organ of communication with foreign powers, 
and the efficient agent in the conclusion of treaties ; 
whilst the importance of the trust, and the operation 
of Treaties as Laws, strongly recommend that they 
should be made under the advice and control of a 
portion of the Legislative power. 

207. The Sentite was selected for this purpose, 
not only because the deposit of the power in that 
body, imparts additional weight and security to it as 
the weaker branch of the legislature, but because, 
from its smaller number, it may be more easily as-, 
sembled,,and from its greater permanence, it is pre- 
sumed ta be governed by steadier and more syste- 
matic views of pubUc policy, than the House of Re- 
presentatives ; whilst these causes combined, would 
enable it to Act with promptitude and vigour. 

208. The President is further invested with the 
power to nominate, and by and with the advice and 
consent of the Senate to appoint, Ariibassadors, other 
public Ministers and Consuls, the Judges of the Su- 
preme Court, and all otfaisr xrfficers of the United 
States whose appointments are not otherwise provid- 
ed for^ and which may be established by Law. But 
Congress may vest the appointment of iiuch inferior 
officers as they may think proper, in the President 
alone, in the Courterof L$iw, or in the heads of de- 
partments. 

^V9* The exeroiise of such a power by^the Peo[4ft 
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at lai^e would be impracticable ; and a concurrent 
right of nomination in the two Houses of Congress, 
or between the President or'any other select body of 
men, would afford greater temptation and opportunity 
to intrigue, favouritism, and corruption, and release 
the appointing power firom all real responsibility. 

210. The power of selecting the heads of the de- 
partments established to aid the President in the dis- 
charge of his Exefcutive dutietf,— of nominating agents 
to whom the immediate conduct and management of 
international affairs and the negotiation of treaties are 
confided ; and of those officers to whom the adminis- 
tration of justice is committed, is, with peculiar pro- 
priety, vested in the Chief Magistrate, who is field 
responsible for those acts of his immediate assistants 
and confidential advisers, wbi^h receive his sanction ; 
who fs charged with the superintendence of foreign 
relations, and who is bound to see both Treaties and 
the Laws faithfully executed. 

211. The association of the Senate with the Presi- 
dent, in the exercise of this power, is an exception to 
the general delegation of Executive authority, which 
can never be attended with a mischievous effect, but 
must at all times operate as a salutarjr check upon 
the misinformation or errors of the President ; whilst 
it serves further to increase the weight of the Senate, 
as a counterpoise to the other more numerous and 
popular branch of the Legislature. 

212. To prevent the inconvenience which would 
arise from occasional vacancies in office, when the 
Senate is not in session, the President has power to 
fill up aU vacancies which may happen during its re- 
cess ; fc^ gnuituig commissions which expire Bi the 
end dTt^e next sesskmcrf' Congress. 
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218. The " vacancies" in question are understood 
to be such -as occur from death, resignation, promo- 
tion, or removal ; and the Constitutional authority of 
the President, has beeir held by the Senate not to ex- 
tend to appointing and cv:>mmi88ioning during the re- 
cess of the Senate, Ambassadors or Ministers to fo- 
reign nations, where no such appointments had before 
be^ made. 

214. The word " happen" has also been held by 
the Senate, to bear relation to some casualty not pro- 
vided for by Law. If, therefore, the Senate are in 
session when new offices are created by Law, and 
nominations are not then made to them by the Presi- 
dent, he cannot appoint to such offices during the re- 
cess, as the vacancy does not then happen. 

215. When a commission has been signed by the 
President, the appointment is final and complete ; and 
the officer has then conferred on him legal rights 
which cannot be resumed. Until then, the discretion 
of the President, as to the appointment, may be exer- 
cised ; but from that moment, the latter is irrevoca- 
ble ; and the power of the President over the office is 
then terminated, in all cases where by Law the of- 
ficer is not removable by him. 

216. The Constitution mentions no power of re- 
movalj^y the Executive department, of any of the 
officers of the United States. But as the tenure of 
office of none, except those in the Judicial depart- 
ment, is declared to be during good behaviour^ it fol- 
lows that all others must bold their offices during 
pleasure ; unless in cases where Congress has provid- 
ed for some other duration of office. 

S17. So fiur as Congress constitutionally possesses 
the power to regulate and delegate the i^poiatnieot 
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of " inferior officers ;" so far, it may prescribe the 
terin of office, and the manner in which, and the per* 
sons by whoip the removal, as well as the appoint* 
ment, shall be made. 

218. In the abseope of all legislation upon the sub- 
ject, it is settled that the power of removal is impli- 
citly vested in the President, without any control or 
co-operattOn on the part of the Senate ; and, in regard 
to appointments confided to him by the Constitution, 
it seems also to be settled, that Congfess can give no 
duration of office which is not subject to the Presi- 
dent's power of removal ; as all its legislation hitherto 
in such cases, recognizes the Executive power of re- 
moval. 

219. The President may, on extraordinary occa- 
sions, convene both Houses of Congress, or either of 
them *; and in case of disagreement between them, 
with respect to the time of their adjournment, he may 
adjourn them to such time as he may think proper. 

220. He may require the opinion, in writing, of the 
principal officers in each of the Executive depart- 
ments, upon any subject relating to the duties of their 
respective offices. But he does not possess a like 
authority with regard to the Judicial department. 

221. It is the duty of the President to receive Am- 
bassadors and other public ministers from abroad ; 
and, as incident to this duty, he is undertsood to pos- 
sess authority to refuse to receive or acknowledge 
them ; and to dismiss those who, after having been 
received, become obnoxious to censure, or unfit to be 
allowed their privileges, by reason of their improper 
conduct, or from political events. 

323. The remaining duties of the President consist 
in giving information from time to tinle to Congress, 
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of the state of the Unron, and recommending to their 
consideration such measures a? he shall judge neces- 
sary or expedient. He is moreover required to com- 
mission all officers of the United States* and general- 
ly and comprehensively " to take care that the Laws 
btfcutkfuUyexeGultdJ^^^ , 

223. > The incidental powers belonging to the Exe- 
cutive departnient, are necessarily impKed from the 
nature of the duties confided to it^ and amongst them 
is included the'" power to perform 'the duties speci- 
fically entrusted to that branch of the Government, 
without obstruction or inApe'diment 

224. The President, tlierefore, is not liable, to ar- 
rest, imprisonment* or detention, whilst in the dis- 
charge of his office ; and for this purpose, his person 
is deemed, in civil cases at leasts to possess an official 
inviolability, ' , ' 

{J25. In the exercise of his political power, as dis- 
tinguished from his ministerial duties in the execution 
of the Laws, he is to use his owii discretion, and is 
amenable only to bis country and his own conscience. 
His decision m relation to these powers is subject to 
no direct control ; and his discretion, when exercis- 
ed, is conclusive. But he has no authority to control 
other officers of the Government, with respect to 
duties imposed on them by Law, in cases not within 
bis political power. 

226. Before he enters on the execution of his of- 
fice, he is required by the Constitution to take dn oath 
or affirmation, that be will " faithfully execute the 
office of President of the United States, and to the 
best of his ability, preserve, protect, and defend the 
Constitution of the United States.** 
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227. But, in addition to all the precautions to pre- 
vent abuses of the Executive trust, manifest in the 
mode of his appointment, the limitation of his term of 
service, the restrictions imposed on the exercise of 
his powers, and the solemn oath required to be taken 
by him, the Constitution renders him amenable to jus- 
tice for mal-adramistration in his office ; and he mftv 
be innpeached for treason, bribery, and other high 
crimes and misdemeanors, and, on conviction, be re- 
moved from office. 

22S. To aid the President. In thedischai^ of the 
several branches of his Executive fiinctions, the -Con- 
stitution contemplates and recognizes certain subordi- 
nate departments, wrth their respective heads ; which 
have accordingly been defined, and establbhed by 
Law. 

229. The first of these auxiliary branches of the 
Executive power, is " the Department of State,** and 
the principal officer therein is denominated *• the 
Secretary of State," who performs such duties as 
from time to time are committed to him by the Pre- 
sident, i"elative to foreign intercourse and public mi- 
nisters and consuls, ojv to negotiations with foreign 
powers, or to memorials or other applications from 
foreign ministers or other foreigners, or to such other 
matteni as the President shall assign to his depart- 
ment. 

230. The Secretary of State conducts the business 
of his office in such manner as the President from 
time to time directs ; keeps the Seal of the United 
States, and makes out records, and seals all civil com- 
missions to officers "of the United States, who are ap- 
pointed by the President, by aiwl with the advice and 
consent of the Senate, or by the President alone. 
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231. The next subordinate and auxiliary depart* 
ment, is the " Treasury Department ;" the principal 
officer or head of which is styled " The Secretary of 
the Treasury ;" whose duties relate to the superin- 
tend^ce of the finances, the support of the credit, 
thq collection and management of the revenue, and 
the regulation of the expenditure and accounts of the 
United States. 

232. " The Secretary of the Treasury*' is required 
by Law, to prepare rnnd lay before Congress at the 
commencement of every session, a report on the 
finances, containmg estimates of the public revenues 
and ex;penditures, and plans for improving the public 
resources ; aqd lb report and give information to 
either branch df the Legislature^ in person or in writ- 
ing as he may be required, respecting all matters re- 
ferred to him,, or which appertain to his office ; and 
generally to perform all. such services relative to the 
pubhc finances as he shall be dii-ected. 

233. The next subordinate branch of the Execu- 
tive department, is "The Department of War;" the 
head of which is denominated " The Secretary for 
the Department of War,'* and executes such duties 
as are entrusted to him by the President, relative to 
military commissions, or to the land forces or warlike 
stores of the United States, or to such other matters 
respecting militaiy affairs, and the granting qf lands 
for military services, or relative to " Indian afiairs," 
at are assigned to his department. 

234. The last branch of the Executive/lepartment, 
established as auxiliary to the President, is " The De- 
partment of the Navy f the chief officer of which 
is styled " the Secretary of the Navy ;" whoseduty 
it is to execute such orders as he receives from the 
President, relative to. the procurement of naval stores 
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and materials, and the construction, ammment, equip- 
ment, and employment of vessels of war, as well m 
all other matters connected with the naval establish* 
ment of the United States. 

235. In case of a vacancy in dnv of these Execu- 
tive oflSces, the President may authorize any person 
at his discretion, to perform the duties of head of the 
department, iintil a successor be appointed, or such 
vacancy be filled. 



CHAPTER III. 

OF THE JUDICIAL POWER. 

236. The Judicial Power; is that branch of the 
C^vernraent to which the administration of justice, 
and the interpretation of the Constitution anci Laws 
is entrusted ; and no Government can be complete 

. in its form, nor perfect in its principles, without such 
a distinct and independent department. 

237. A Constitution which omitted to establish an 
adequate Judicial Power, could not be successfully 
carried into effect j and if, instead of being separated 
and rendered independent, that Power were blended 
with one or both of the other departments, or if the 
officers charged with its administration were depend* 
ent on either of the former, the dignity, efficiency, 
and utility of this department would be destroyed. 

238. The Judicial and the Executive departments 
' are mutually auxiliary, and the former partakes, in a 

measure, of the nature of the latter. It also partici- 
pates, in some degree, in the Legislative Power, as 
the Judicial construction of Legislative acts is receiv- 
ed as binding and ccmclumve. 
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S39. To make Laws, aad to execute them, are the 
fftspeotive objects of the Legislative and Executive 
departments, and are, indeed, the two principal ope- 
rations of Government ; but Laws cannot be correct- 
ly and fully executed, without a power in the ConsCt* 
tution to expound and apply them. 

340. Under a written Constitution, founded upoa 
the principle of representation, and establishing a just 
division of the three branches of Gk>vemment, the 
Judicial department exer^es, moreover, the higher 
function, of expounding the Constitution, and thereby 
testing the validity of the acts of the Legislature ; wntd 
hence the greater necessity of securing, by funda- 
mental provisions, the independence of the Judiciary. 

241. The Judicial Power in every (Sovernment 
must be co-extensive with the power of legislation ; 
and if by express terms it should be restricted to a 
part only of the subjects of legislation, the whole sys- 
tem would, in that proportion, be impaired in effi- 
ciency and value. But the authority of the Judiciary 
cannot be made to exceed the Legislative power, as 
such excess would be inconsistent with its nature. 

242. The Constitution of the United States recog- 
nizes a Judicial Power, not as an adjunct to the Ex- 
ecutive, but as a necessary and substantive part of 
the Government J and this was the more requisite, 
from the extraordinary complications, unavoidably 
resulting from the nature of the Union, of the autho- 
rity of the Uhited'States, with that of the several 
States. 

243. The Judicial Power of the United States is 
accordingly vested •* in one Supreme Court, and in 
such inferior Courts as Congress may from time to 
time ordain and establish." 
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344* A Chief Justice, vnd other Judges are con* 
templated by the Constitution ; but the compleCe ov* 
ganization of the Supreme Court, m well as of the 
tribunals inferior and subordinate to it, is provided 
lor by Law. 

245. In reviewing the oi^ganization of the Judicirf 
]V>wer under the Constkution and Laws of the United 
Ktates, it will be proper to consider : first, The mode 
in which this department is constituted ; Stcondh^ The 
objeets and extent of its jurisdiction ; and, Thirdly^ 
The manner in whieli that jurisdiction is distributed 
ttmongst the several Courts. 

L Ab to the mode in which Ms department is con- 
stUuted. 

•946. The mode of appointment, by the President 
and Senate, as prescribed by the Constitution, is not 
•niy ^neraliy advantageous, but peculiarly proper^ 
in regard to Judicial officers. 

!247. The j«st and vigoroui investigation and pa* 
aishment of every species of fraud and violence, and 
the exercise of the power of compelling every man 
to the punctual performance of his contracts, are du- 
ties which, although the faithful discharge of them 
will command the calm approbation and respect of 
the candid and judicious portion of the community, 
are not in their nature of the most popular character^ 
and the fittest men would seldom be selected to fulfil 
them, by any more open and general mode of ap- 
fiointment. 

248. The same considerations recommend the pe* 
lailiar tenure by which Judicial magistrates hold thdr 
oflices ; which is, in effect, for life, if not sooner ns 
fnoved on impeachment and conviction for officid 
delinquency ; and it is esteaned one of the most vtr 
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hiable of modern ifBpro¥6meiit8 in the practice of 
Government. 

249. The Judges, both of the Supreme Court, and 
of the inferior Courts of the United States, accord: 
ingly hold their ojffices, during good behavibur ; which 
«9 deemed sujfficient as a defence against the encroach- 
ments of the Legislative and Executive Powers, and 
the best expedient that can be devised to secure. ^ 
iteady, upright, cmd impartial administration of jus- 
tice. 

250. The Judiciary department, from the nature 
of its functions, must always be the weakest of the 
three great departments of power ; and although in- 
dividual oppression may sometimes proceed from 
Courts of justice, )Fet the liberties of the People can 
never be .endangered, so long «e the Judicial Power 
remains distinctfrom both the Legislative, and the Ex,- 
ecutive departments ; and nothing can contribute s^ 
much to the firmness and independence of the Judi- 
ciary, as permanency in office. 

25L In addition to the tenure by which the Judges 
^old their offices, the permanent provision for thek 
support is calculated to secure their independence. 
The Constitution accordii^ly declares, that they 
*^ shall, at stated times, receive for their services a 
compensation, which shall not be diminished during 
their continuance in office.** 

«k 

252. This provision is considered an improvement 
on all former Constitutions ; and tends to secure a 
succession of learned men as Judges^ who, in conse- 

Siience of a certain undiminished support, are in- 
uced to relinquish the lucrative pursuit of their pro- 
fessional practice, for the duties of an important and 
honourame station in the Government* 
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the People of mo many separate and independent 
States, as well as of those States themselves, into 
one nation, organized under a written compact of 
government, the necessity of uniformity in the inter- 
pretation of the national Laws, is of itself sufficient 
to render this provision indispensable. 

264. The extension of the Judicial power " to-cases 
arising under Treaties, made under the authority of 
jthe United States,'^ was equally necessary and pro- 
per ; as without this jurisdictiou in the Courts of the 
Union, there would be perpetual danger of collision, 
and even of war, with foreign -powers, and an utter 
incapacity on the part of the Gk)vernment to fulfil 
these national contracts. . 

'265. As the Constitution, and the Laws of the 
United States made in pursuance of it, and all Trea- 
ties made under the authority of the Union, are de- 
clared to be " THE SUPREME LAW OF THE LAND ;" and 

the Judges in every State are bound thereby, " any 
thing in iht Constitution or Laws of any Stqte to the 
contrary notwithstanding,'^ — as every Act of Con- 
gress, or of the State Legislatures, and every part of 
the Constitution of any State which is repugnant 
to the Federal Constitution, is null and void, — and 
as the Judicial Power of the Union extends ** to 
all cases in law or equity, arising under the Constitu- 
tion, Laws, and Treaties of the United States," it 
necessarily belongs to that Power, whenever a case 
judicially arises, to deterniine what is the Supreme 
Law of the land ; and the determination of the Su- 
preme Court of the United States must be final and 
conclusive, because the Constitution gives to that tri- 
bunal power to decide in every such case, and gives 
no appeal from its decision. 

^ 366, The right of Courts of Justice to pronounce 
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Legidiftfve acts TiNd, on Ae groond <^ Aeir ancoD- 
stitutionality, his somediiies toeo doobled or deDied, 
dtlier from a miscoiioqilioo of the principle cm wMcli 
il rests, or from an apprehension that the doctrine 
would establish a superiority of the Jodidal, over the 
Legislative Power. 

267. But no position is founded on clearer princi- 
liles, than that every act of delegated aothori^, con- 
trary to the tenor of the commission under which it 
it exerdsed, must he void ; and no Legislative act 
contrary to the Constitution, which is the' commit^ 
sion from which every department of the Govern- 
ment derives its authority, can therefore be valid. 

268. Withoirt an- express provision to that efiect, 
it is not to be presumed that the Constitution intend- 
ed to enable the repffesentottves of the People, in the 
Legislature, to substitute their will in the place of 
the will of their constituents ; and to render a con- 
struction by the Legislature of their own powers con- 
clusive opon the other departments. 

269. It is more reasonable to conclude, that the 
Courts of Justice were intended, not only to repre- 
sent the sovereign authority of the People in a sepa- 
rate and co-ordinate department ; but were designed 
in that capacity, to act as an intermediate body be- 
tween the People and the Legislature, in order, 
amongst other things, to keep the latter within the 
limits assigned to its authority, 

270. The interpretation of the Laws is the pecu- 
liar province of Courts of Justice ; and as the Consti- 
tution is in fact, a fundamental Law, and the Courts 
are bound to regard it as such, it is as much their duty 
to ascertain its meaninff, as to ascertain the meaning 
of anv act proceeding from the Legislative body, 
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5271. if ia any case there ihould be foond an irre* 
concileable variance between a Law and the Coasti* 
tatioD, that which hag the superior obligation and m- 
lidity ought of coarse to be preferred ; the Constitu- 
tion should prevail over the statute, and the intentioa 
of the People themselves be carried into effect^ in- 
stead of the intention of their agents. 

272. This conclusion by no means supposes a supe- 
riority of the Judicial, over the Legislative Power : 
it merely suppeaes that the People are superior to 
both ; and where the will of the Legislature <leclared 
in the I^w, stands opposed to the will of the People 
declared in the Constitution, the Judges are to be go- 
verned by the latter rather than by The former ; and 
Courts are bound to regulajte their decisions by that 
fundamental Law over which the Legislature ^s no 
control, rather than by those whieli it may at anytime 
alter or repeal, and which derive their validity and 
effect from the Constitution. 

273. There is no weight in the objectkm, that 
Courts of Justice, on the pretence of a repugnancy 
between a Law and the Constitution, may substitute 
their own pleasure in the place of the constitutional 
intentions of the Legislature-; because this might as 
well happen in the case of two contradictory statutes, 
or in every adjudication upon any single Legidative 
Act. 

274. The Courts are bound to declare the meaning 
of the Law ; and if they should be disposed to exer- 
cise zoiilf instead of' judgment^ the consequence in all 
cases eqqaUy, would be the substitution of their own 
pleasure, to that of the Legislature ; and therefore, 
if the objection proved any thing, it would prove that 
there ought to be no Courts or Judges distinct from 
the Legislative body. 
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' 275, But the separation of the Judicial from the 
Lfegislrftive Power, was designed not only to create 
a distinct and independent b^y to expound and ex- 
ecute the Law ; but to create a' bulwark to protect a 
Constitution conferring limited powers, from Legisla- 
tive encroachments and Executive usurpation ; whilst 
this restraining power was itself confined within its 
proper limits, by corresponding checks, in^the hands 
of the other departments, or arising from its own 
constitution. 

276. A furth^ object of the separation of the Ju- 
dicial Power from the other departments in the Con- 
stitution of the United States, and of the precautions 
for maintaining its independeoce from their control, 
was to afford security to the General Government, in 
the exercise of its limited powers, against the inroads 
and influence of the several States. 

277. All the reasons that support the right tind 
duty of the Courts, in the ordinary exercise of their 
power, to declare void those Aots of Congess which 
in their judgment, are repugnant to the Constitution, 
apply with equal force to establish a similar control 
and authority in the Judiciary of the Union, over the 
acts and proceedings of the State Governments. 

278. The People of the several States, by their 
adoption of the Constitution of the United States, hi 
many instances superseded and modified in effect 
their State Constitutions, which the People of each 
State respectively alone could alter; and in those 
instances they were competent to do so, and to ac- 
knowledge and declare, not only the Federal Consti- 
tution itself, but the Laws and Treaties made in pur- 
suance of its authority, to be. the Supreme Law of the 
land, and of paramount obligation to either the 
Constitutidi or the Laws of any of the States. 
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379. By declaring that the Judicial Power of the 
Ujpdted States should extend to all cases arising under 
the Constitution, the People vested in that department 
of the Grovernment authority to determine the con* 
struction of that instrument, in every case in virhich 
such a question should arise judicially, whether dirtcU 
^ between the parties to the suit^ or collaterally be- 
tween the parties to the national compacts 

5J80. This authority of the Judiciary of the Union, 
necessarily results from the operation of the Laws of 
the United States upon the individual citizens of the 
several States ; and if this distinct, independent, and 
appropriate department, were not expressly created 
a!s an intermediate body between the National and 
State Governments, it is, at all events, that in which, 
from its nature and constitution, this high and indis- 
pensable power necessarily resides^ and could be 
i^ost safely deposited. 

281. But the Judiciary of the United States has 
no authority to declare void acts of a State Legisla* 
ture, on the ground of their repugnancy to the State - 
Constitution, unless in administenng the local law of 
the State; in which case the Courts of the United 
States act exactly as the State tr^unals are bound to 
act 

282. The propriety of extending the Judicial Powt 
er of the Union " to all cases affecting Ambassadors, 
other public Ministers, and Consuls,'' will appear from 
the consideration, that all diplomatic officers, like the 
two former descriptions of these public agents, are 
the immediate representatives (^ their sovereigns, 
and, as such, owe no subjectbn to any Laws but those 
<^ their own country and the. Law of Nations ; and 
that the acts of the latter description of officers are not 
in all cases subject to the private law of the country in 
which they are appointed to leride ; and where they 
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are liable to ks jurisdiction, the reasons applicable to 
all foreigners render it proper that they should be ame- 
nable only to the National tribunals. 

283. Public ministers, in order to perform their duty 
to their own sovereign, should be independent of any 
other authority ; their powers, duties, and privileges, ^ 
are therefore determined, not by any municipal regu^ 
lations or enactments, but by the Law of Nations, 
which is equally obligatory upon all sovereigns ; and 
every question in which their rights or the rights of 
Consuls are involved, is so intimately connected with 
the peace of the nation, that it w^ould be unsafe to 
submit them to any other than the national judicc^ 
ture, 

284. The clause extending the Judicial Power "to 
lill cases of Admiralty and Maritime Jurisdiction," is 
supported by the same considerations relative to the 
pubjie peace, as respect public Ministers and Consuls^ 
as Maritime causes generally depend on th£ Law of 
Nations, and comm6nly affect the rights of aliens, 

285. Unless jurisdiction had been given to the nar 
tional Courts of " cases to which the United States 
are a party," all the rights, powers, contracts, an4 
privileges, which they possess in tjieir sovereign car 
pacity, would be at the mercy and control of the seve-- 
ral States ; and it would, besides, bfe a novelty in jut 
risprudence to prevent a sovereign power from suing^ 
in its own Courts, * - . 

286. But the terms in which this jurisdiction is 
conferred, does not vest in the Federal Courts juris- 
diction in all controversies to which the United States 
shall be a party — so as to justify a suit to be brought 
against the United States without the consent of Con- 
gress; and according to an established maxim of 
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public Liaw, it is inherent in the nature of sovereignty 
not to be amenable to the suit of a private person 
without its* own consent 

^7. The extension of the Judicial Power of the 
United States " to controversies between two or more 
States/' is essential to the peace and stability of the 
Union ; — ^which, before the adoption of ihe Constitu- 
tion, had been frequently endangered, and sometimes 
interrupted by territonal disputes, and interfering 
claims of boundary between the States : and it may 
justly be presumed, that under the National Gk)vem« 
ment, the decision of alt such controversies will be 
impartial^ 

388. As " <iontik)VersiQs between a State and the 
citizens of another iState,^'. might excite animosities 
amongst the members of the Union, the Federal Courts 
tire properly desig(iated as the tribunals to decide 
them ; and by the first Judiciary act^ Congress con- 
ferred jurisdiction on the Courts of the' United States^ 
in ^its prosecuted by a citi;Een of another State of 
the Union, or by citizens or subjects of foreign States* 

289. The individual Statei^, .however, were not 
tvilling to submit to be arraigned hs dependants, be- 
fore the Federal' Courts, at the instance of private 
persons; and it was subsequently declared by an 
amendment of the Constitution, that '' the Judicial 
Power should not be construed to extend to any suit 
of Law or Equity commenced or prosecuted against 
any one of the United States, by citizens of another 
State, c^r foreign citizens or subjects." 

290. Although the necessity of vesting jurisdiction 
in the Federal Courts in " controversies between citi- 
zens of different States," may not stand upon ground 
equally as strong as some of the preceding instances j 
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it may, nevertheless, be viadicated by hij^ motives 
of publi^^ justice and policy ; and there are many 
cases in which such a power may be highly expedient, 
if net indispensable, to carry into effect some of the 
privileges and immunities conferred by the Union ;; 
and some of the prohibitions upon the States. 

291. The clause relative to " controversies between 
citizens of the same State claiming lands under grants 
of different States," is the only instance in which the 
Constitution directly provides for the cognizance of 
disputes between citizens of the .same State in the 
Federal Courts; but it. is not the only one in whichi 
it contemplates their being incidentally and ultimately 
subject to the national jurisdiction ; as all the citizens 
of the United States are equally entitled to the benefit 
of that jurisdiction, in all cases arising under the 
Constitution, Laws, and Treaties of the Union. 

292. The direct jurisdiction, in this particular in- 
stance, is founded on the reasonableness and propriety 
of giving the National Courts cognizance of all cases 
in which the State tribunals cannot be supposed to 
be impartial ; and it attaches, not only to grants made 
by different States which were never united, but also . 
to grants made by different S>tates which were ori^ 
ginally comprehended within the* same jurisdiction 
and government, if made after the separation, even 
though the origin, of the title may be traced back to 
an antecedent period. 

293. The jurisdiction of ** controversies betweeir 
a State, or the citizens thereof, and foreign States, 
citizens, or subjects," is founded on the responsibility 
of the Union for the conduct of its members ; and on 
the necessity that this national responsibility for 
injury, should be accompanied by the faculty of pre* 
venting it. 
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294. As the perversion or denial of justice to fo* 
teigners, is with reason classed amongst the just 
causes of war, and as a great proportion of the con- 
troversies to which they are parties, involve national 
questions, it i»*not less essential to the preservation 
^f the public faith, than of the public tranquillity, that 
all causes in which aliens are concerned should be 
referred to the National tribunals. 

S95. In order to ascertain, 

III. The manner in which the jurisdiction vested 
in the Judicial Power of the Union has been 
diffused and distributed^, 
either by the Constitution, or by the Laws passed by 
Congress for giving it effect, it will be necessary to 
rieview the powers vested in the several Courts of 
the United States, established by the Constitution or 
created by law# 

296. T'he first of these ii» a high and pecoliar juris- 
diction, not otherwise mentioned in the Constitution 
than by way of exception to* the ordinary modes of 
trial ; and which id denominated ^Uhe Court for ihs 
trial of impeachments ^-^R tribun^ which seems ra- 
ther, to have been jiecessarily called into existence 
by the mere formation Qf the Constitution, .than to bq 
expressly created by iL . '. 

29?. Impeachment is introduced into the Consti- 
tution as a knovm term of definite signification, to 
ascertain which vre must have recourse to the En- 
gUsh Common Law, from which it is derived. 

298. The practice of impeachments arose from the 
experience, tnat persons entrusted with the adminis- 
tration of public aflairs, would often infrin^ upon 
the rights of the People, and commit sucht:nme» a$ 

ha 
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the ordinary Courts and Itfagistrates did not dare, or 
had no power, to punish. 

Ji99. Of such ofi^nces, the Representatives of the 
People in the Legislature, would not be proper judges^ 
because they and their constituents are in such cases^ 
the parties injured ; and are therefore properly the 
accusers* 

300. As the ordinary Courts of Justice would na- 
turally be swayed by the authority of such powerful 
accusers, the charge is brought for trial before the 
other branch of the Legislature; the members of 
which are supposed not to have the same interests 
and pasttons with the popular Assembly. 

301. In accordance with this theory, the Constitu- 
tion of the United States declares that '^ the House 
of Reprtsentatives shall have the sole power of im- 
peachment,'! and that ^ the Senate shall have the sole 
power to try all impeachments*** 

300/ The power of originating the inquiry, and' of 
preferring and conducting the prosecution, is thus 
lodged with that brsmch of the Legislature which im- 
mediately represents the People; atid the reasons 
which estiablish the propriety of this arrangement, 
indicate the necessity of admitting the other branch 
of the Legislative body, to Its appropriate share in the 
investigation. 

' 303. As the members of the Senate are by one 
degree* further removed from^ the People, and are 
elected, upon a different principle of reinresentatiOD ; 
as they are chosen for a longer period, are more in* 
dependent of popular favour, and are presumed^o be 
more secure trom party influence ; they are more fit 
to sit as Judges, than the members of the House d' 
Representatives* 
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304; Besides, as the Senators are chosen ^itk the 
knowledge that they nray, whilst in offtce-, be called 
upon to exercise this hiffh jurisdiction, they bring with 
them the confidence of their constituents as to their 
qualifications for this special duty ; and an implied 
compact OR their own parts, that it wilt be fcdtliiiilly 
and honestly discharged 

305. Tlie objects of this jurisdiction are all acts^ 
which irtvolve, or proceed from, the abuse or vida- 
tion of a public trust, and are with propriety denomi*' 
nated political oflences, or ^ high crimes and misde^ 
meanors,'' as their effects and consequences are iii><' 
mediately injurious to the body politic itself^ 

J306. The causes of impeachment have reference 
only to public character and official duty, though the 
terms of the Constitution comprehend '* treason,'^ a? 
well as " bribery, or other high crimes and misde-^ 
meanors." But the treason contemplated, is treason 
against the GovernmeAt of the United States. 

307« With the exception of treason, offences of 
every description, not immediately connected with 
the exercise of a public trust, are left to the ordinary 
course of Judicial proceedings; and neither branch 
of the Legiriature can regtSarly inquire into them, 
except in relation to their own members, and with the 
view of expelling. them if guilty* But the ordinary 
tribunals are not precluded, either before, or after an 
impeacbmeat, from takiBg^cognixaftce of public and 
official delinquency.^ 

308. The only subjects^ therefore, or persons liable 
to impeachment, are those who hold ot have held a 
public office under the United States; andallExecu* 
tive and Judickd officers of the United States,, of 
every rank and descriptionr are included* 

Digitized by Google 



d2 icnnCIAL DEPARTilEirT. PART t. 

309. A construction has been given to the Consti-' 
tution by the Court of Impeachments, by which a:- 
member of the Senate was^held not to be hable to aiy 
impeachment ; the term " officers,*' as used in the 
Constitution, having been a<j[judged not to include 
Senators ; and upon the same principle, members of 
the House of Representatives must also be exempts 
from impeachment. 

310. The Articles of fmpedchmeni, as th^ documen^^ 
Containing the format specification of the charge is^ 
technically, •dillcd, need not be drawn op. with the* 
precision re<piii«d in ordinary hidic(mw>ts, or accusal 
tions at Law ; but they must be diirtiQct and intdli*' 
gible, as no one is bound to answer to a charge that 
eannot easily be understood.. ^ 

311. As Articles of Impeachiiient can be exhibited?' 
only by the Hoiiseof Repregpentatives, if the Senate,- 
k) the exercise of its Executive functions or others- 
wise, become^pprized of the oommission of unlawful^ 
acts b]^ a public ofificer, requiring, in its opinion, af 
public investigation, it is its*duty to communicate the^ 
evideiie« it n»ay possess lo the House of Representa^ 
tiveSiT • • 

312. But. the bar^ codnnfmnicatioinr of ttier &ct^ 
trould be all that would be consistent with the duty 
of the Senate -oilr such ai? occasion^ It should care^ 
fidly avoid reeomtiiending or suggesting an impeach^ 
ment ; aiKi the same course should be pursued by Hm 
President of the United S^tatea, under maiitarcircom*' 
stances^ 

318. Ho definite nulAbef of members is requirecf 
to Gofistitute a Court ^ butt acr it is in ^' the Senate," 
liiatthe pbwerof trying impeachaiirats ii^^sted, the 
number requifnte to coaHiMei a qtttoua of that body 
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(u e. a majority of aH the Senators appointed,) most 
also be necessary to constitute the Court ; and must 
be sufficient for that purpose, akhough no conviction 
can take place without the concurrence of two-thirds 
of the members present. 

314. The Vice President of the United States, be-' 
ing President of the Senate, presides, when present, 
in' the Court ; except when the President of the 
United. States is tried, on which occasion the Chief 
Justice presides ; and the reason which forbfds the 
Vice President to preside in suclr a case, requires thai 
he should retire wholly from the Court. 

3h5. The Constitution does not declare that the 
Vice President shall be restricted on the trial of im- 
peachments, as in Legislative proceedings, to a cast- 
ing vote ; and as be is constituted one of the Judges 
of the Court, by being appointed to preside without 
any restriction, it seems to follow that he is entitled 
to vote in the same manner as the other Judges. The 
same reasoning would establish a similar right in the 
Chief Justice, when presiding on the trial of the Pre-' 
sident 

316. The same genef^I rules of evidence prevail 
on the trial of impeachments^ as in ordinary trials at 
Common Law ; and the respondent or accused party, 

'is entitled to the benefit of counsel ; but it is not ne<' 
cessary that be should be personally present, as the 
trial may proceed in his absence, if he have had due 
notice to appear. 

317. When sitting as a Court for the trial of ins' 
peachments, the members are put under oath or af' 
firmation. Their consultations, as well on collateral 
and incidental points, as on the main <|uestion, aM 
conducted in private ; but the judgment must be ren^ 
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dered in public ; and c^n extend no further than to 
removal from office, and disqualification to hold any 
office of trust or profit under the United States. 

318. 'Although the party impeached may be found 
guilty of the highest political crime, viz. treason 
against the* United States, yet bis life is not thereby 
put in jeopardy before the Court forthe trial of im- 
peachments ; and in no case is the liberty or propefty 
of a person convicted, affected by the judgment of 
this tribunal ; as prosecution and punishment await 
him elsewhere, according to the usual course of Law. 

319. As by the sentence pronounced on conviction 
in cases of impieachment, an appointment made by 
the Executive authority is superseded, and the party 
is rendered incapable of re-appointment to any office ; 
the Ppesident is disabled from granting a pardon, and 
thus restoring the competency of the offender. 

320. But there is no restriction oA the power of 
pardoning for the same' act, in case of a conviction itt 
the common course of Law ; for the pardon. Jn that 
case extends only to the punishment imposed by the 
ordinary tribunals^ without affecting the. sentence of 
the Court for the trial of impeachments. 

32L The distribution of the Judicial authority of 
the Union, amongst the several Courts of ordinary 
Judicature, except in a'few specified cases, is devolved 
on Congress ; and in the execution of that power, 
Congress is not bound to enlarge the jurisdiction of 
the respective tribunals to every subject, or to vest it* 
Jit every form, which the Constitution might warrant 
in reference to each of them in particular. 

322. The whole Judicial Power, in some form of 
other, must nevertheless^ in all <:a9es at least in whicb 
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it is exclusive of the States, be at all times duly vested 
and distributed amongst the National Courts ; and 
in all cases where the Judicial Power of the United 
States is to* be exercised^ it is for Congress alone to 
prescribe the rules of proceeding, to direct the pro- 
cess, and to declare its nature and effect, and the 
mode in which the judgments consequent thereop shall 
he executed. 

323. As the Judicial Power of the United States 
extends to all the cases enumerated in the Constitu- 
tion', it may be extended- to them by Congress where 
not restricted by the Constitution, in any form in 
which tlie Judicial Power may be exercised — either 
in the shape of origitial, or appellate jurisdiction, or 
both ; for there is nothing in the nature of these cases 

' which binds to the exercise of the one, in preference 
to the other. 

324. In order to ascertain to what extent, and in 
what manner the Federal jurisdiction, both original 
and appellate, has actually been disposed of, either by 
the Constitution or by^ Law, it will be necessary to 
examine specjfically the or^nization and powers of 
the several Courts, as ordamed by the one, or esta- 
blished by the other. 

325. The Supreme Court of the United Statefi, al- 
though crettted by the Constitution, received its pre- 
sent organization from the Judiciary Act of 1789, and 
the several Laws subsequently passed by Congress 
in addition to that Statute. 

396. The Constitution merely declares that there 
shall be a Supreme Court, with certain original and 
appellate powers ; and it is only to be implied from 
that instrument, that the Chief Justice of the United 
States shall preside in it, with an indefinite number of 
Judges^to bQ associated with him. 
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337. But the Acts of Congress declare that this 
Court shall consist of the Chief Justice and six as- 
aociate Judges, any four of whom constitute a quo-^ 
rum ; and they also direct, that it shall hold one term 
annually, at me seat of the national Governmenti 
.commencing on the first Monday in January, 

328. Although the presence of four of the Judges 
is required for the general business of the Court ; 
yet any one or more of them may make all necessary 
orders in a suit, preparatory to the hearing or trial ; 
and it is made the special duty of -It particular asso* 
ciate Judge, to attend at Wastungton annually, on the 
first Monday in August, for that purpose, 

329. The Constitution vestsin the Sqpreme Court, 
original jurisdiction in all cases affecting Ambassa- 
dors, other public Ministers, and Consuls ; and in 
those in which a State may, be a party ; but the ju- 
risdiction conferred in relation to suits and proceed- 
ings against foreign Ambassadors and Ministers, and 
their domestics, is Only such as a Court of Law can 
exercise consistently with the Law .of Nations. 

330. In all the other cases enumerated in the 
Constitution, it vests in the Supreme Court '^ appellate 
jurisdiction, both as to the Law and the fact, with 
6uch exceptions, and under such regulations, as Cop? 
gress shall nia^e/' 

331. In suits and proceedings q^jEtinst Ambjassadors, 
or other public Ministers,, or their domestics; and 
in all controversies of a fiivil nature^ where a State 
can be made a party, except in suits by a State 
against one or more of its citizens, against citizens of 
other States, or against aliens, the original jurisdiction 
of the Supreme Court is^endered ecpclusvoe by Cop? 
gress. 
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332.' In suits- brought* by AndbanadoFBy or otbnr 
public Minialers, OF-m which a Consul or a Vice 
Gonsul 19 a pariy^ and in suite by« State against one 
orjupretofits citkenm agpist citixens of other State% 
or against altens, ils jurisdictioQ' remains concurrent 
either with the inferior National Courts, or with the 
Courts.ofthe several States* < 

333. It has been made a question^ hower^er, wbe-* 
ther the^whole ipriginctl jurisdiction of the Suj^me 
Coui«t, ^as not intended, to be exclusive; both of the 
inferior Courts of the^ltnited States, md of the Stata 
Courts. But if any ^rtion of this or^a) jurisdiction 
may, in the (llsciretioh of Congress, Se shared with 
other Courts, it canpotl>e enlarged. 

3341 Congresf? can neither invest the Supreme^ 
Court with original junsdiction jn those cafeee in 
which the Constitution declares- \hat its jurisdiction 
.^all be appellate, l!or invest 'it wit£^ appelfaie juris* 
dictibn in those eases in which the Constitutibia de^' 
clares that i( shall be original. 

335. The cases in which a Statfi ifi»a party, -to • 
which the or^nal iurisdictidn t>f the Supreme UourC 
€ktendb, efther'^exclusively^rjctocurrently; must be 
cases in which* a State i# either nominally or substan* 
tiaflynhQ partf ; and it- is* not sufficient that a -State^ 
may be consequentially affected. * 

. * ' - • . • 

336. Ailhon^ the /ndicial fewer of the Unioo 
extends to cDntioversie0i>etW^en a StiCte andybfe^ 

• Statts^ Citizens, or Subjects, and the Constitution 
gives to the Sii]^rae Court original jurisdiction in all 
such caser; yet the " Indian Tribes* are not consi- 

. dered " foreign States," withm .the meaning of the^ 
Constitdtion. - • 

337. The most usual mpdes of exercising appelh^ 
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j«nsdiction«re l^ Writof Errojr^^vMoh i&a Cominoh 
liaW process for the vemovd of » suit from atrioferior 
Court, but which remevea notbibg for re-examibatioA 
but the Law of tfae^nse; mA by AfxpeaT, A^iit|kiii 
a fNX>ceediii9 of Ci^ Law:* origifi, and renipTes -a 
came'entnielyy md sttlojects the fi^ts, as w€ll*as.4;he 
Law, to a review and re-tr»L- \ -• 

"SSB. Writs ofEfror ar^ appllcsrtJe only Jo suits at 
Law tried by a Jury ; trhiht Appeals am^d^pt^d to 
eftse? of Hquity and AflmiraUy jurisdicticm ; ancf it is 
deckred> by aif amenornent to the Oonsffttition, that 
*♦ in suits ^t Commoti Law,- where 'the virftie in cbn» 
ttoversy ^11^6xc^ed twenty dollars, tKfe right of trial 
by Jury ishall be preserved : and no feet tried hy a 
Jury shall be^otherwise re-examined in any Couit of 
the Uoited S.tktes, than according^to the ryles of the 
Commoii liaw-:" which is a pi^ohihition to the National 
Courts, to re-exainiije «facts trfeA bya Jury, jn apy 
otbec manoer. '. , ... * 

339. Final Judgments and decreesln ffivH actions, 
. wd suit&in £<)u)ty, in the VirtMit Courts of the United 
S^aits^ whetbes^ bti^Ugbl tbere by original pi^eoss, or 
«^nQ¥ed tJi^iheiveM)«r from the Steto doiurte^pr ^^mt 
i}^IH$kioi Courts a£ 4be U^ted Statbs^ in tbe.^m- 
merated oases of Federcd cOgnii»i)ce,*of wbioh^Kbe 
Supreme Court .has*noi ikib exclUHnve <H!qpmt jurisr 
diction, and where the matter in dispute exceeds the 
atun of two tbousaod'doItaKd; pmy be ro^esanyned; and 
9evei»6d^afltociedmli)tt*Si}ip^ov<^rt^^ ^ ^ 

: 340. Final* Judgments W ^eiareailtof th^ direuii 
Ckurts, ifiu cases c^ Adrnk^alty ^md Maritii^e jurJsdio^ 
tMa, and in prize CBuses^where^tfarnialldrfaidiApiil^ 
exceeds the same amount, may be reviewQ^Off<Af»peii) 
in the Supreme Court ; and in Admiralty and prijse 
JPlQfl^neit evidence is adttiitted ta Af:^)«dtt> ^itfona- 



ably with the general doctrines' and usages of A^l- 
late Courts^! Admiralty. . • 

* . -• • * * 

341. A final Judgment ^or decree of the high€$i 
Court of Law or Equity in a State, may tne t)rou^ 
up, on the allegation of ^ror in point of Law, ta tbf 
Supreme Court of the United States in the following 
cases, viz: ^ . 

1. If the validity of a Treaty, of an Act.of Con- 

* 'gross, or of pn authority exercised under 

the Government of the United States, wai 

drawn in question m the 'State Court, and 

• ■ the decision was against that validity. 
.' 2. If the validity of any State Law or auchorits;^* 
was drawn in question xm the ground of ita 
repugnancy 16 the Constitution, Treaties, of 
Laws of ^he United States, and the decision 
was m/ai)our o^ its vaKdfly. 

3. If the construction of any clause of the Con- 
stitution,- or of a Treaty, or of a Statute of 
the United "States, or of a c(>mmission held 
• * under tKetfi,-was drawn in question, and 

•' . .the decision was 4(gavtst the title, right, pri- 
vilege, or exenn(t)tion specially claimed un- 
der the authority bf the Udion. 

342. ^ut upon- Appeals from a decision of a State 
Court, no other error can be assigned or regarded in 
the Supreme Court, than sozch^as appears on the face 
of tKe record', and immediately respects the question 
of the validity or construction of the Constitution, 
Treaty, Statute, commission, or authority in dispute.* 

343. Ii>case*of a rev.ersal of the Judgment or dei 
cree of the highe9t State Court, the cause may either 
he remmded to that Court, or the Supreme* Court of 
the United States oi'ay, if the cause has once before 
been remanded, proceed to a final disposition of it, 
^d award Execution accordingly. 

■• 167334 "■''°°''" 
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344. if the hidiest Court in a Stat^-neverse the 
Judgment of a subordinate Court, -and on- Appeal the 
Juc^ment of the highest State Court be in its turn 
reversed in the Supreme Churt of the United States, 
the latter Judgment so reversed", becomes a mere 
nullity, and the mandate for-ExeQutlon naay issue di- 
rectly from the Supreme Court of the United-States 
to the inferior State Court. 

. 345. The validity of this proceeding depends on 
the constitutionality of the *35th section of the. Judi- 
ciary Act of 1789, which provides for the prosecution 
of Appeals from itecisions-of the highest State Courts 
''in the cases enumerated ; which provision has been 
declared by the Supreme Court to be, warranted by 
tfie Constitution. > 

'f ' 
346. The grant of the Judicial' t'ower in the Con» 
stitutiqn was declared, on that occasion, to be abso- 
lute ; and it was held to be imperative upon Congress 
to provide for the appellate jurisdiction of the Federal 
Courts, in all cases in.vhich Judicmi Power wa» ex- 
clusively granted by the Cpnstitytion,^a|idno} already 

'ven, by way of original jurisdiction^ to the Supreme 

ourt. . • ! 



t 



347. Th^ Constitution intended that the Judicial 
Power, eithef in an original or appellate form, should, 
extend absolutely ta alt <^ases in Law gr Equity^ 
irising under the Constitution and Lavys of th§ Unit- 
ed States, and the Treaties made under its authority ; 
to all cases affect log Ambassadors, other, public Mi- 
nisters, and Consuls ; and to all cases of Admiralty 
tod Maritime jurisdiction, — because these cases were 
of vital importance to the sovereignty of the Union, 
entered into the national policy, and affected jiational 
rights. * • 

348, But with respect to the other cases enumerate 
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6d, the Constitution seema designedly to have dropped 
the word *to//,'*' so as ji»t absoTutely to extencftli* 
jurisdiction of the Federal Judiciary to ** ali c6ntvo- 
versies," but merely to " controversies,'* in which the 
United States are a party, or between two or more 
States, or between citizens of different States, &c. 
and h£^ left it to Congress to qualify the jurisdiction, 
whether original orappellate, in such manner as pub« 
lie i>9licy may dictate. 

349. . Whater^ weight is^due to this distinetion, it 
19 manifest tbatnhe Judicial Power is, in «ome casen^ 
unavoidably exclusive* of all State authority, and in 
all others enumerated in the Constitution, may be 
made so at the election of Congres»; and the Judi- 
ciary Act ai^oordinffly a^nimes that, in all the cases to 
^wbich the Judicial row^r of the United States ex^ 
tends, Con^l» may rightfully vest pxelunve juri»- 
<liction in the national CoUrts» * . 

"3^: The Criminal and the Admiralty jurisdictioiiy 
are'neoessarily exchuiee ;' anSrit is only in those cases 
whertjpreviously to the Constitution^ the Stale tribunals 
po€sessed,jurisdi€tion mdepeftdently of national authin 
ritt/y that they can now exercise a concurimnt jurisdiC" 
tibn, - • • \ 

- 351. The* exercise of appellate 'jurisdiction is not 
limited by the ConstHutSto to the Supreme Court 
Congreiw may create a succession of inferior tribu- 
nals, jn each of which it may t^t appellate; as well 
as original, jurisdiction. But in all cases where a 
concurrent i>riginal jurisdiction is^vested in the Su- 
preme Coidt by the Conkitution, H miist possess an 
^ppdltte pow«r over the decidions of those CoorlB 
upon which Coi^ress confer, in the *atne cccses, con- 
current j^ifisdietion, whether in its original or aj[)peBate 
•fcrm. - 
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, 352.. Tfae appeHate jurisdictioQ of the Supreme 
Court is alone decfored hy the Conatitution, to be 
su^i^t to such exceptions and regulatioQs as Con^ 
gress may prescribe; so ihat, in cases fglling within 
that jurisdiction^ it ijone r^emsQned in the discretioB 
of Congress, to provide for the e;Lercise of the Judi- 
cial Power in all the vaiious fojroisof AppeaL 

353. The appeHate Power of the National Judi^ 
clary is not limited to cases pending in the CouTls of 
Ike United States ; for if it bad b^ so limited^ the 
jurisdiction of ^he Federal Courts muf(t have becM 
.^elusive of the State Courter, la jail the eases enu<- 
merated in the Constitution. . . • . . ^ 

354. As the Judicial Power 4af the Uqited States 
ei^tends to all cases arising -under the Constitutioo; 
Xiawsliand Treatieaof the Union^ and4o all cases j«f 
Admiralty and' Manfiipe JMrisdiction^ &e. the State 
Courts cannot, consistently with the express grant of 
the Constkution^ entertain any jurisdiction without 
the right of appeal; otherwise the appellate jurisdic- 
tion <n the Siupreme (^Qurt, as to those cases, would 
be defeated^ conti;|U7 t« the manifest intejQt*of the 
Constitution* , , 

* 355. The api:f^irate Power of the Federal Cburt» 
:iniist; therefore, rxten^L te ths State Collets, so long; 
as the laCter^entertaia any concurrent j[urisdictioft 
over any of the c^s which the Constitution* has de« 
clared to be \rithm <he JudiciiU cogpizance Of the 
.United StatenL • 

. 356^. The Censtitiitlon coiilemplKtiscl tinl suck 
eases would arise in the 3tate Couiis» Qot only in the 
ordinary exercise .of their concurrent jurisdictiea; 
.huX that those tribunals would incidenti^y id^e cqgni- 
Bance oT^estions under the Constitutiont Law%andh 
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iVeaties of the Unite.d States, of which the National 
CoiiFts have exclusive jurisdiction ; and as the Judi- 
cial Power of the Union embraces both classes of 
cases, by the very terms of the Constitution it extend* 
ed the appellate jurisdiction of the Supreme Court to 
the State tribunals, by makmg it attach upon everj 
case comprised within the Ju(ficial Power of the Go 
— nerrfl Government. 

357. JThis appellate jurisdiction is requiredy>to give 
efficacy to the power of deciding in all cases of conr- 
flict between the several States, olr of collision be- 
tween the powers claimed by a State, and those 
i^laimed by the United States; and to maintain the 
supremacy of*the Constitution, Laws, jemd Treaties 
of. the Union, over the Constitutions and Laws of the 
several States, as vjreli b» to preserve uniformity of 
decisbn throughout the United States^ upon all sub^ 
jects embraced by the Federal Constitution; 

- 358. Th^ appellate Power of the Federal Judt 
clary over the SiaCe tribunals, extends toa final judg- 
ment in a State. Courts in a case within the cognizance 
of the Union, although a State be a party ; and the 
amendnf)^ declaring that die Judicial Power of the 
United States is not to be construed, to extend to any 
jBuit in Law or Equity, commenced or prosecuted 
against a State by aa individiMil, does not upply to a 
Writ of £riK>r, as it is not a suit against a State^ within 
the meaning of the Constitution. 

359. Jurisdiction is given Uf the Courts of the 
United Stateji in two classes 9( ^cases ^ in the first, it 
depends on the character of the cause, whosoever 
maylb^ the parties ; and in the second^ it depepds 
eAturelyupon the .character of the parties^ and. it is 
theii ima^teriat what may be the stibjeci ot eentaro>- 
ircHray 
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360. In an ordinary case of a controversy between 
a State and one of it* citizens, an; Appeal does nof lie * 
fit)nx the 8tate to the Federal Courts, for, in guch a 
case, the jurisdiction is determined by the character 
of the parties ; but when, in a suit between a State 
ftnd one of its citizens, the validity of an act of Coh- 
gress is drawn in question, and the decision is against 
its validity, the ^appellate Power of the Supifeme- 
Court extends to it, becaase, in all cases arising under 
the Constitution, fhe Jurisdiction of that Court may 
be exercised in an appellate form, whoever may be 
the parties. 

361. Neither does it n>ake any difT^ence in ^ses 
arising under the Constitution, Liws, and Treaties of 
the Union ^ whether the cause in which^he appellate 
jurisdiction of the Supreme Court is exercised, be a 
criminal prpsecution, or a civil controversy ; as the 
parties are not less interrested in t^e operation of aa 
un(;onstitutiqnal I^aw, nor less entitled to the protec- 
tion of the Constitution,, wh^n the- judgment of the 
State Court inflicts'a dif^raceful punishment, than 
when it merely alleets their property. 

'. ' 

362. The' Suprenw €o^rt ia, moreoveif;-clothed 
•with tlmt superintending authority Ovcf the inferior 
Courts of, the United States, which is reqi^sile and 
proper in the highest triboiml, a^ last resort for jus- 
tice, of the peope of the United States ; and conse- 
quently it has powerto issue prohibitory land mdmfa- 
tory writs in cases warranted by the principles and 
tisages of fcaw, to *iy Courts^uppointed^ or persons 
liolding t^^ oi^er the United States. 

363. AH the Courts of the United States* ha<ve 
power to issue all wriis not specidlly provided Hby 
stiAote, wbieh may be neeessaiy for the exercise of 
their respective jurisdictions, and agreeable td'tiie 
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principles and usaees of law^ and the individnal 
Judges/may, by wm of. Habeas Corpus^ rcliove the 
citizen from all manner of unjust imprisonment oc- 
curring under, or by colour of, the authority of the 
United States. 

. 364. Under the jK>wer granted to Congress, to 
erect tribunals inferior to the Supreme Court, CircuU 
Courts are established in each of the Judicial -Dis" 
tricts (with some few exce^ions) of the seven Ctr- 
xmits, into which the United States are by Law dip 
vided. 

365. Some.Districts are not embr&ced within any 
Circuit, and have merely District Courts; which, 
however, exercise th^ powers of a Circuit Court, 
\vithin their respective districts, except in cases, of 
error and appeal ; and writs of Error and Appeals lie 
4rom their decisions, directly to the Supreme Court, 
under the same regulaftions that apply to the Circuit 
Courts of other Districts. 

366. Tn the ZX^^ncf ^ Ca/umiitf, l(which comprises 
the Territory ceded to the Uiuted States for the seat 
of the (general Gk>vemment, and is under tlte exclu- 
sive jurisdiction of Conjgress,) there -is a Circuit Court 
composed of a* Chiet Justice, aad two Associate 
Judges. 

367. In each Judicial District comprehended with- 
in the sefen Circuits, two sessions of the Circuit 
£Jourt ate annually held by one of the Judges of the 
Supreifte Court, and the- Judjge of the District Court ; 
and to each Circuit respectively^ a particular Judge 
of the Supreme Court is assigned by £aw. . But the 
Supreme Court, in calces where special circumstances 

• in their judgment render it necessary, may assign two 
Judges of the Supreme Court to attend a Circuit* 
CouftJ . ^ 
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S68. If ajvacdficy happenbytho'deathof tbeJn^ge 
of the Sopremc Court to who(J the Circuit is. as* 
signed, the District Judge may discharge^H the duties 
of the Circuit Court for hi« district, except that he 
cannot sit on a writ of Error on a judgment of the 
District Court ; and when the Distiict Judge js ab- 
sent, or has been Counsel, or is interested in the causov 
the Circuit Court may be held by a Judge of flie Su- 
preme Court alone. 

■ 309. If an opposition of opinions- between the 
Judge of the Supreme Court and the 'District Judge 
arise in a case in which the Circuft Court hasupriginal 
jurisdiction, it is certified to the Supreme Court, and 
thereupon the case is removed into that Court for €| 
fiwl judgment or decree ; but in all cases of appeat 
or removal from a District^ to a Circuit Courts judg- 
ment is to^be rendei:ed in the Tatter, in conformity^ 
vy th the opinioii of the Judge ji£ the Supreme Court. 

370. The Circuit Courts have .original and exclu- 
five cognizasce <except*in certain cases hereafter 
mentioned^) of ali crimes* and offtnces" cognizable 
under the authority of the United Stales, exceediqg 
the degree of ordinary mtsd^neanors ; and of .those 
they ImVe concupreni jurisdiction with the District 
Courts. 

371. They have origmnl cognisance, concurrently 
with the Courts of the several States, of all suits of a 
civil nature at Law or m Equity, where the matt^ ia . 
dispute exceeds five hundred dollars, and tbeXJnited 
States are plmniiffs^ or an alien is a party, or the suit 
is between a citizen of the State where it is brought 
and a citizen of another State. 

372. The Circuit Courts have also original juris- 
diction in Equity and at Law, of all suits arising un- 
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*der the acts of Cotigpeis reialif e lo cdpyrigbts, and 
Ai9 r^hts growjpg out of Patents for aew inventMMMi 
and discoT^ms io the ua^d arts. 

373. They haye jy^ewise original jurisdtction, eon'-^ 
current with the District Courts, and with the Courts 
and Magistrates of the several States, of all suits at 
Cdmmdn Law where the United States, or an officer 
thereof, sues mider the authority of an act of Con- 
gress ; although the matter ki dispute does not exceed 

one hundred dollars. 

• • • 

' * 374 The Circuit Courts have appellaU mrisdiction ^ 
in all final decrees and Judgments of im District 
Courts, where the matter in disqpqie exceeds fifty dol- - 
lars ; and if any suit be. commenced in a State Court 
against an alien, or by a citizen of the State in which 
^ suit is brought, against a eitissen of another State, 
ted the matter in dispute exceeds five hundred dol- 
hrs, tht dtfelndanli on giving security^ may remove 
ihe cause to the Cirouit Court* for the District i and 
this right of removal is Teupdedon the-ap|9telllils pew^ 
er vested in the Courts bf the United States over the 
State Courts in all cases of federal cognizance, which 
may be exercised as well before, as aftek* Judgment. 

-»7S. The Circuit Cotirts of tfce United States, 
l^no/o^inferiot Courts in tibe language of tfie Con- 
stlcutionl are tiot so in the sense vimich the Commes 
Law attaches to the term; nor arfe theh"proccedifl« 
subjept to the narrow rules of interpretation which 
apply to inferior Courts of Common taw, and Courts 
of special jurisdiction. On the ^contrary, they are 
Courts' of ^ original and durable jurisdiction, and, as 
suchi are entitled to liberal intendments i^ favour of 
theijrj;)9wers; 

' -076. Theyare, nevertheless. Courts ctf ^limited jtt^ 
*bdkfti6hj and httve cognizance, not df eases gene- 
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rally, but only of a few cases wider special cifcum^.* 
stances, amounting to a small propoFtion of those 
which an unlimited jurisdi<sfeion would embrace ; and 
the le^al presumption is, that a cause 1s without their 
jurisdiction until the contrary be shewn. 

377. 7%« District Courts of the United States were 
also created in virtue of the power granted to Con-* 
gress by the ConstitutioBf of erectii^ tribunals, infe-. 
rior to the Supreme Court. , ..." 

378. The United States are-at present divided into 
thirty-two Judicial Districts ; and id*genend^cb-Dis^ ' 
trict is composed of an entire State ; but in some of 
Uie larger States there are two Distikts. 

379. A Court is established in each District, con- 
sisting of a single Judge, who holds annually four 
stated. terms, and also special Courts atJiis discretion*; 
%nd there is dso a District Court for the District of 
Columbia, held by the Chief Justice of the Circuit 

Court fi» that District w' .- 

• . * • 

380. The District Courts have, exclusively of the 
State Courts, cognizance of all lesser crimes and of- 
fences cognizable under the authority of the United 
States, and committed either within their respective 
Districts, or upon the high seas, and which ^re piK 
nishable by fine not exceeding one hundred doHan^ 
and imprisonment not exceeding six months. 

381. They have also exclusive original co^izance 
of all civil causes of Admiralty and Maritime jurisdic- 
tion ; of sei^ur^s under the impost, navigation, and 
trade Laws of the United States, where tne seizures 
are made on the high seas, or in waters within their 
respective Districts, navigable from the sea by vesr- 
•els of ten or more tons burden ; and of all other 
s^sures under tbd I^aws of the UnitedStated ; and of 
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«fi stthfl for peMltied, or forfeitor^B meunred iiiid«t 
those Laws. 

382. The3rbaTe, moreover, jurisdiction coneurrenitji 
with the Cif ctrit JConfts, and with the State Courts, m 
caases'in which an afien sues for a violation of righfii 
accruing to him under the Law of Nations, or a 
Treaty of the United States ; and of all suits at Com- 
mon I^w, in which the United States are plaintiflbt 
and the matter in dispute amounts to one hundred 
doHars. _ 

383. l*faey have jurisdiction exchsive of the State 
Courts of all suhs against Consuls or Vice Consuls, 
except of offences of which the Circuit Courts oi the 
tTnited States have the exclusive cognizance, 

384. They have, lastly, exclusive originttl cogni- 
zance of proceedings to repeal Patents obtained sur- 
reptitiously and upon false suggestions, and of com- 

* plaints, by whomsoever.instituted^ in cases of capture 
made within the waters of the Unitc[d States, or 
vntbtn a marine league of their coasts. 

3W. The Judges of the Distriet Courts have, in 
cases where the party has not had reasonable time to 
appljT to the Circuit Court, as full power as is exer- 
cised by the Judges of the Supreme Court, in grant- 
ing Writs of Injunction in Equity causes, to operate 
within their respective Districts, and ccmtinue until 
the ne>t£ sitting *of the Circuit Court for, the District. 

386. The Courtsr of thl Territories of the United 
States, have b6en created from time to time by Acts 
of Congress establishing tbrritoiiiai< Gopernments^ 
in those parts of the Union which were either ceded 
- by individual States for the common benefit, or, hav- 
ing bfefen obtained by Treaty fipom foreign Nations, 
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frem never ceflapmed witlMa the iKHiodiijriea of any 
of the original members of the Confederacy. . - 

387. In the Territoty of Mxchinan, Ccmgress has 
adopted the principle of the ordinance for tlie (Go- 
vernment of the " Territory of the United - States 
north-west of the river Ohio" passed und^rthe Con- 
federation, by which the Judges hold their offices 
during good behaviour. 

388. There is in Michigan a S^f rente Courts con- 
sisting of three Judges (appointed by the* President, 
with the advice and consent of the Senate), any two 
of whom form a Court, whicK possesses both a Com- 
mon Law and Equity jurisdiction throughout the 
Territory. But a fourth Judge was sut^equently 
added for-certain remote counties, with an appeal to 
the SupremfB Court of the Territory ; and the powers 
and duties of the subordinate Magistrates are regu- 
lated by the li>t:al Ltegislature. 

389. In the Territories of Arhinsas and Missouri, 
the Judicial Power is vested \n a Superior Court, and 
in such inferior Courts as their respective legisla- 
tures shall.frona time to time establish, and in Justices 
of th<B Peace. The Judges of the Superior Court are 
appointed by the President, with the advice and pon- 
sent of the Senate, and those of the inferior Courts, 
as w^ll as the local Magistrates, by the Governor of 
the Territory. 

390. The Superior Court in each of these 'Cernto- 
ries is held at such times and places as the local Le- 
gislature directs, and is composed of throe Judges, 
nvho continue in office for fouY* years, unless sooner 
removed by the President, and have juristliction in 
all civil and crir^iinal cases, ^nd exclusive cognizunce ^ 
of all capital cases within the.ir respective Terpi^ries. 

^Digitized by Google 



CBAP. m. TBSRITOllUL CO0ll9i. Ill 

But any two of the Jndgem oooititate a Court of ap« 
peUate, and any one a Court of original, jurisdiction* 

391. In Florida^ the Judicial Power is vested in 
two Superior Courts, and in such inferior Courts and 
Magistrates as the LegisiatiTe* Council of the Terri- 
tory may estabiisb. 

392. The Judges and the inferior Ma^strates are 
respectively appointed in the same manner, and hold 
their offices for a. similar term as the Judges ond 
Magistrates of the Arkansas and Missouri Territo- 
ries. 

393* One of the Superior Courts is for East Flo- 
rida, and the other for West Florida ; and each con- 
sists of one Judge. Each Court has jurisdiction ia 
all criminal cases^ and exclusive cognisance of all 
capital caseti within its req[>ective subdivitton of xhm 
Territory. 

394. These Superior Courts are invested with ori- 
ginal jurisdiction in all Civil cases of tha value of one 
hundred dollars, and cognizable by the Laws of the 
Territory ; and they have, moreover, within their r*» 
spective limits, the sg me jurisdiction in all cases aris- 
ipg' under the Constitution and I^aws of the United 
States, as is vested in the District Courts of the 
United States, in those Districts in which the latter 
have the powers of a Circuit Court, subject to the 
like rules and regulations in regard to Writs of Error 
and Appeals. « . 

395, The Superior Courts of the other Territories 
in which a District Court of the United States hae 
not been established by Congress, exercise within 
their respective limits the same jurisdiction, stibject 
to the like appeal, as the District Courts having the 
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powers of Cirouk Coiurts, in ik00e 4a$e9 oniy in wkkh 
the United Skates are concerned* 

396. The functions of the Judges of aR the Courts 
of the United States are strictly and exclusively Ju- 
dicial, except in cases* where the Territorial Judges 
exercise Legislative Powers. They cannot, there- 
fore, be called upon to advise the President in any 
Executive measures, or to give exlranudicial inter- 
pretations of the I^w, or to act as Commissioners 
under an Act of Congress. 

397. The Judges of the District and Territories 
Courts, are required to reside within their respective 
jurisdictions ; and no Judge of the United States can 
act as counsel, or be engaged in -tbe practice of the 
law. 

398. The State Courts and Magistrates are in somd 
cases invested by Congress with cognizance of cases» 
arising under the Laws of the United States^ 

399. Congress, in the cgurse of its legislation upon 
the objects eqtrusted to it by the Constitution, may 
indeed commit the decision^ of causes arising under a 
particular LaW, solely, if deemed expedient, to the 
Courts of the United Slates ; but in every caSe in 
which the State Courts ape not expressly excluded, 
they may take cognizance of causes growing out of 
an Act of Congress. 

400. Although Congress cannot confer jurisdictioa 
on any Courte but such as exist under the Constitu- 
tion and Laws of the United States ; yet the State 
Courts may exercise jurisdiction in cases authorized 
by the Laws of the State, and not prohibited by the 
exclusive jurisdiction of the Federal Courts. 

40L Various duties have been imposed by Con- 
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gross on State Courts and Magistrates, and they have 
been invested with jurisdiction in CiviJ suits, and in 
complaints and prosecutions for fines, penalties, 9nd 
forfeitures, arising under the Laws of the United 
States. In Civil suits the State Courts entertain that 
jtJrisdiction ; but in penal and criminal cases, they 
have in several instanees declined its exercise. 

40'i. In what cases, and to what extent, they will 
exercise crkninal Jurisdiction xinder the Laws of the 
Union'; and un4er what circumstances, and how far, 
the Judges of ^he^tate Courts have power to issue 
aj^ Habeas Corpyis^ and decide oiv the validity of a 
commitment or detainer under the aythprity of the 
National Government, are questions which have been 
variously determined in the State Courts, and have 
nev€r been definitely settled in the Supreme Court 
of the United States. 

403. It aeenu, ImvKeyer, to be adinitted, that Con* 
gress cannot compel a State Court to entertain juris* 
diction in any case. - It only f%fm\X» >Uate Courta 
which are competent to the purpose, and have, an 
inherent jurisdiction adequate to the case, to entertain 
suits in given cases ; and such l^tate Courts do not 
thereby become ** inferior Courts^*! in the^sense of the 
Ctmstitution, because they ate not "ordained and 
established by Congress.*' 

404. The State Courts are in these eases left t# 
consult their owji duty in reference to their own 
Stfrte authority and organization, r but if.thjBy do vo- 
luntarily entertam jurisdiction of c§iusef cognizable 
under the authority of the United States; they do so 
on the condition that the appellate jurisdiction of the 
UnioR shall apply to theno* ^ - 

4i)5. Theic jurisdiction of Fedeni owises tmi^ 
k2 



114 POWSRS or THE €M>VBRNSE1IT. PAHT IT. 

nevertheless, be confined to Civil actions for dvii- de- 
mands, or to enforce penal statute^ ; for they cannot 
bold-jurisdiction of offences exclusively against the 
United States, as every criminal prosecution must 
dtai^ the offence to have been committed against 
the sovereign whose Court sits in judgment upon the 
offender, and whose Executive authority may pardon 
him. ^ 

406. In aU cases Where the jurisdiction of the 
State Courts is codcurrent with that oiF the Federal 
Courts, the senteifces of either, virhether of acquittal 
or conviction, is a bar to a proseontien in the other 
. jorisdiction for the same offence. 



PART »1B009S1K ' 

0tr TfiB NATOSC, SXl«rT, AHD UnTATION OF VmMVOW* 
BR8 TSST^D IR TUB BATIONAL GOVBBUMBNT, AHD VHS 
' . BEBtBAIlfTS IXFOTM ON «HB BTATBS. . 

407. All the po^^ers reqiBsite to secure the dbjeels 
of the Union are vested in the General Govemmeni ; 
whilst all such powers as are not essential.lo Chose 
objects, are reserved to the State Governments or to 
the Peojrie. • 

406, fe alt other, respects tke soverreignty ofthe 
individual States r^ains unimpaiitsd ; bmI the re- 
spective obligations of allegiance and protection, in 
reference, to' them are unaltered, exc^ that, in all 
cases withiq the range of the Federal jurisdictittt, tt^ 
paramount obligations of allegiance and protection 
Mth resptet te HbeGen^ral GOTemment, neccmarily 
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supersedes those which would otherwise have been 
reciprocally due to^and from, the several States. 

^)9. From the nature of the case, the National 
and State Governments cannot be coequal : for two 
Gk>vernments, of entirely concurrent right and au- 
thority, cannot exist in the same society. 

410. Superiority was therefore conferred on the 
Greneral Government, as the Government of the 
-whole nation, over the State Goiremtnents, or the Ck)- 
▼erftmeiits of ki§- seintral parts. . 

41 L Tbe Cofislitatimi, in the uune of the whole 
People, aceordingly declarea its hwn supremacy, and 
that of the Laws made in pursuance thereto, and of . 
Treati^ made under the authority of th^ United 
Sttttes, over the CofMlatlitioiis and Laws oi the seve- 
ral States. 

412. The Powers confenied on the National Gro- 
^ermmnt amy be reduced to different cia8«e«, as they 
relate tQ the following different objects, m : 

1st Security from foreign danger* 

2(|. Intercourse with foreign nations. 

3d. Maintenance of hantiony amongqflhe States. 

-' 4di- Certain miscellaneoiM ofcjectf-^f geBef«^ 

.utility. - *• 

5th# Restrictions on the powers of the States ; 
and, 

6Ch. Provisions for giving efficacy to the Powers 
vested in the Government of the United 
States. 
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.,,:, CHAPTER I. 

OP THE POWERS VESTED IN THE GENERAL GOVERNMENT, 
RELATIVE TO SECVUITY FROtf FOREIGN DA ^GB&• 

413. As security from foreign danger is one of the 
primary objects of civil society, so it was aii avowed 
and essential purpose o£ the union of the States ; and 
the powers requisite- to attaining it were effectually 
confided to the Natbnal Gnveioment, and consist 
1. Of the Powers of declaring War, and grant- 
ing letterf of marque jind reprisal. . 

2. Of making rulea concerning captures by land 

and water. 

3. Of providing armies and ileets; and of re- 

eulating and calling forth the militia ; and, 
4 of the Powers of levying taxes, and of bor- 
rowing money. 
> * 

414. The right of self-defence is derived from the 
Law of Nature ; and it is tiie indispensable duty of 
civil society to protect its members in the §njoynaent 
of their rights, both of person and property. • 

415. It is in virtue of this fundamental principle of 
every .social compact, thdt an injury done or ttH2eaten<* 
ed to the perfect rights of a Nation, or of any of its. 
members, -and susceptible of no other redress, \Sr 
deemed by all approved Writers upon public Law, 
to afford just cause of war. 

416. But as the evils of -war are certain, wbitst its 
results are doubtful, both wisdom and humanity re- 
quire that every possible precaution should be uaed» 
and every necess&ry preparation made^ before a 
Nation engages in it. 
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417. It was fonnerly, upual lo precede kcMiHkies 
* by a public declaration, comnumcated formuljy to 

the enemy; but in modem times this practice has 
been discontinued, and the Nation proclaiming war 
now confines itself to a declaration within its own 
territory, and to its own People. 

418. The Power of declaring war is vested by the 
Constitution of the United States in Congress ; with- 
out whose consent no State can engage in war, unless 
actually invaded, or in such imminent danger as will 
not admit of-delay. 

419. Although Congress ialone, by an Act passed 
like other Laws, according to the forms of legislation, 
can of itself subject the Nation to war ; yet a smaller 
portion of the Government is competent to restore 
peace ; as hostilities may be terminated by a truce, 
which, it is presumed, the President of himself may 
make, and of which the duration may be indefiniie ; 
whilst Treaties of Peace are made by the President 
and Senate, without the intervention of the House of 
Representatives. 

420. As the delay of making war may sometimes be 
detrimental to individuals who have suffered from the 
depredations of foreign Nations, Congress are invest- 
ed with the Power of issuing Letters of Marque and 
Reprisal ; the latter signifying a taking in return ; the 
former, passing the frontier^ in order to such taking. 

421. This Power is plainly derived in all cases 
from that of making war ; and induces, in its exercise, 
an incomplete state of hostilities, which generally 
ends in a formal denunciation of war. 

•422. By the Law of Nations, Letters of Marque 
and Reprisal may be granted whenever the subjects 
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of one State are oppretsecl and Ri|ured by those of 
another, and justice it denied by the State to wiikilftL 
the oppressor belongs. 

- 423. They are in the nature of a Commission 
granted by the Government to particular Citizens, ai»^ 
thorizing them to seize the bodies or goods of citizens 
of the offending Nation, wherever they may be found, 
until satisfaction be made. 

424. The necessity of calling in the Sovereign 
Power to determine when this proceeding may be 
resorted to, is obvious ; as otherwise every private 
individual might act as a judge in his own cause, and 
at his pleasure involve the Nation he belongs to in 
"war to avenge his private injury. 

425. The Power of making ^^-rules concerning Cap-- 
tures on. Land and Water*' which is superadded to 
the Power of declaring war, is not confined to cap- 
tures made beyond the territorial limits of the United 
States; but comprehends rules respecting the pro^ 
perty of an enemy found within those limits. 

426. It is an express grant to Congress ©f the 
Power of confiscating such property, as an independ- 
ent substantive Power, not included in the Power to 
declare war. 

427. When a war breaks out, the question as to 
the disposition of enemy's property in the country is 
a question of policy for the consideration of the Na- 
tional Legislature, and not proper for the considera- 
tion of the Judiciary, which can only pursue the Law 
as it is written. 

428. A declaration of war by the sovereign pow- 
•r of one 8tate against another, implies that tbo 
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whole Nation declares war ; and that all the subjects 
rf ^ one are enemies to all the subjects of the 
other. 

. 429. Although a declaration of war has this eflfect, 
with regard to individuals, and thus gives to them 
those mutual and respective rights under the Law of 
Nations, which a state of war confers ; yet the mere 
declaration does not, by its single operation, produce 
any of those results which are usually eflfected by 
further measures of the Gk)vernment, consequent up- 
on the declaration of war. 

• 430. By a strict interpretation of the ancient pub- 
lic Law, War gives to a Nation full right to take the 
persons, and confiscate ttie property, of its enemy 
wherever it may be found ; and the mitigation of this 
rule, vvhich the policy of modem times has introduced 
into practice, although it may alfect its exercise, can- 
not impair the right itself; and whenever the fjegis- 
lature chooses to bring it into operation, the Judicial 
department must give it effect. 

431. Until the Legislative will, however, is dis- 
tinctly declared, no power of condemnation can exist 
in the Courts; and proceedings to condemn enemy's 
•property found in the country at the declaration of 
war, can be sustained only on the principle of their 
having been commenced in execution of an existing 
Law. 

. 439t An act of Congress simply declaring war, 
does not, by its own operation, so vest such property 
in the Government as to support Judicial proc« e lines 
for its seizure and condemnation ; but vests merely 
a right, of which the assertion depends on the future 
action of the Legislature. 

. 433. Tht P(mtr o/" raising armies and equipping 
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fleets J seems to be involved m the power of decfcring 
war ; and to have left it to be exercised by the States 
under the direction of Congress, would have invert" 
ed a prim9ry principle of the New Constitution, 
and transferred in practice, the care of the common 
defence, from the Federal head, to the individual 
members of the Union. 

434 From the nature of the Federal Government, 
^re can be little danger from a standing army in 
time of peace ; whilst the impoFicy of restraining the 
discretion of Congress is manifest, from considering 
that the efficiency of the power depends on its being 
indefinite ; and upon its extending to the maintenance 
of an army and navy in peace as well as in war. 

435. Unless the National Gk^vernroent could set 
bounds to the am\>ition, injustice, or exertions of other 
nations, no restraints should be imposed on the dis- 
cretionary powers of Congress in relation to the sub- 
ject ; nor any limits prescribed to its efforts for the 
defence and preservation of the Nation. 

436. A readiness for war in time of peace is not 
only necessary for self-defence, but affords the moat 
certain means of preventing aggression, by exhibiting 
such resources and preparations for repelling it, as 
may discourage or deter an enemy from attempts 
which would probably prove unavailing. 

437. A jealousy of the power of raising and maice 
taining armies and fleets m time of peace, arose from 
the prevailing sentiment at the time of the Revolution, 
in regard to the undefi ed power of making war, and 
supporting, by its own authority, regular troops in time 
of peace, which was the acknowledged prerogativie of 
the British crown, 
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. 4|& The abuse of Ihis pper6|MitiT6 bad led to Ae 

£L^klption of that article ia.the BiU of RighM^-fmned 
\y 4^e Convention-Parjiament of England in 1688. 
I?bich decHares, that '^ i:af8rog or keeping a standing 
army in time of peaca, .unieas. wiih khc consent ^ Pw^ 

/tam^n/, is agaiqiBtXiaw^''., •; 

- * . • • 

439. The priaciples- which had mcidcated in the 
ColonidtB, jealoi«qr of .the power of a^ hereditary 
monaroh, seem to have ext^nddd it, after indepen- 
dence was declared, to dK- HejM^esefitatives or the * 
People in the State Legi4atiirasL^ _ * 

44QC In the Constittttions of'twoof the States 
prohibitions of Miiitai^ estahHsbments id time of 
peace were introduced ; and in those of some otherf 
of the States in wbi^h the absolute pr6hibition was 
not adopted^ a eiause similar to that of the £fl^di 
Bin of JRights^ was inaertjed* ; . 

441. This clause, however, was not, from its tecms^ 
'Applicable- to the S^ate Governments; as the power 
<»f .raising armies could by no coastruetion, be held 
CO reside any where, else than in the^ Legislatures 

. jtheraseives f and its introduction was in eflfect to de* * 
dare, that.a measore should not be adopted. »«/Aoci# 
the consmi of that bodif^ whidi ah>ne had power to . 
originate and san^on tt . *' 

442. In the Constitutjoi^s of the other Stat^^ ther^ 
is no provision on the subject; and ei^en in those 
which seemed to have intended a total interdiction 
df Military establishments in time of peace, the ex- 
pressions are monitory, rather ihtin prohibiton/j whilst 
their ambiguity appears to have resulted froip a con- 
flict between the desir^e of excluding ^uchr establish** 
ments, and the conviction that tbeir abspiute exolo^ 
sion wojiU be- unwise and unsafe.-:.. ^ 

••' -L 
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- *44S. The only direct restncUoQ on the|K>wer of 
€ongre6s, in. relation to the subject, is contained in an 
amendment .of the Constitutbn^ which provides that 
'*no SK^d^ shall^ in time of peace, be quartered in 
any house without the consent of the owner ; nor id 
time of war, but in ^.maaner to be prescribed by 
Law;** . 

444; The Union of the -States tinder the National 
Constitution,. rem^ibes Gv&cy pretext for a Military 
establishment which coqld^rove dangerous rand thd 
distance of Ihis Condiffent ftom the powerful Nations 
of Europe, 'affords a security that the Government 
will never be. able iQ persuade or delude the t^eople 
inta the support of large and expensive peace esta* 
blishments. 

445. The Union itself is, moreover, the principal 
•ecurity against danger from abroad, as well asagainst 
internal commotion or dom.estic usurpation; wliilst 
it ia the only source of the Maritime strength of the 
Ifotion ; and the necessity of a Navy, and the prooT 
of its efficacy as an arm of National defencoi have 
removed th^ scruples which at -one period prevented 
' due attention to encouraging- k in. time of peace. ' . < 

' 446. The Power of regulating the Militia^ and of 
commanding its services in times of insurrection oi^ 
invasion, are incident to the duties of superintending 
the coiomon defence Knd internal tranquillity of the 
Union^ ' ' ^- ' 

447. Theadvantages of tfhiformity in the organisa- 
tion and disciplinie of the Militia, could only be at- 
tained by expressly confiding its regulation to the 
Creneral Crovermnent ; and it was essential that Coo* 
gress should have ai^hority not only *' to provide for 
calling forth the Militia to e^cecute the Laws oi the 
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tTnioB, suppress insurrectioQs^ and rq>6l invasions f 
but afso" to provide for organizing/ arming, atid dis- 
c^lining the Militia, and for governing such parts of 
them as may be employed in the service of the United 
States.'* 

. 448. The President being constituted Commander 
in Chief of the MilihaVhen called inK) tbe'aptQal 
service q£ the Union, is authorized by I^aw, in case of 
invasion, or of imminent danger thereof, to call forth 
. such numbers of th^m, n^ost convenient to the scene 
of action, as he may judge neoessary. ' • • 

449v The Militia so oalled out are subject to the 
roles of war, and the Law imposes a* fine upon every 
delinquent, to be adjudged by a Court-Martial, com- 
posed of Militia Officers only, and hoid and conduct- 
ed in the manner prescribed by the Articles of War. 

450. The manner in which the Militia are to be 
organized, armed; discipTmed, and governed, is pre- 
sci-ibed by Law j and provision is made for drafting, 
detaching,. and calling forth the SioX^* quotas^ wh^n 
required by the President. 

451. The Act of Congresp renders the President 
the sole and exclusive jiidge of the existence of the 
exigency in which the Constitution authorizes the 
Militia to be called forth into the service of the 
United States ; and his decision is conclusive upon 
all other persons. 

452. This construction' necessarily results from 
the nature of the power given by the Constitution, 
and from the manifest objejct contentplated by the 
Act of Congress, 

453. The power iteelf is tp be eiersise^ upon sud-- 
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den emei^ncies, and ynder ch'cninstances: whicir 
9MY afiect the existence of the Union, and a prompt 
ana unhesitating obedience is indispensable to the 
eoroplete attainment of the object; 

454. As the power of regulating the Mititia, and 
of commanding its services in times of insurr^ctioo 
and inylision^«are jncid^t to the.d%ity of superintend^ 
ing the common defence s[nd internat tran<)Mi)Kty of 
the Union, that power must JDe so construed, with 
respect to the modes cf its exercise^ tis not to defeat 
the endin ^iew. . . 

455. If the Gk)vernor of a State, or other superior* 
officer, had a rij^t to contest the orders of the Pre- 
sident, np€fa their own doubts as to the e^istenc^ of 
the exigency, it would be equally the right of every 
infefior officer ^nd soldier.; and &n act done by any 
person- in furtherance of such orders/ would subject 
the party to a civil suit, in which his defence would 
rest upon hisr alMlity to establish, by ^competent proofs 
the facts upon which the exigency was alleged to 
have arisen. • .. 

; 456*^ This wouid be subversive of military diiSci- 
pline, and expose the best intentioned persons t6 the 
chances of a ruinous litigation ; and in many instan* - 
ces, the eviderice upoft which the President might 
decide, would not eonstittite technical proof; or its 
disclosure might reveal important secrets of State 
which thp public safety-might require to be concealed^ 

457. The President being constituted the judge of 
the existence "of the exigency, is bound to act accord- 
ing to his belief of the facts ; and if he decides to 
call forth'the Militia, and his orders Tor this purpose 
are in conformity with the provisions of the Law, it 
follows as a necessary ' consequence, that every sub- 
ordinate ofllper is bound.to obey them. ... 
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458. Whenever an Act of Congress gives ta the 
President a discretionary power, to be exercised by 
him upon his own opinion of certain facts, it is a sound 
rule of construction, that the statute constitutes him 
the sole Bnd exclusive judge of the existence ef thbse 
facts $ ami it is not considered a vaM ob^ction, that 
such power may be abused ; for there is no power 
which ia not susceptiUe of abuse. 

459. The remedy for the abuse .of this and all other 
powers, is afforded by the Constitutioa itself^ and in 
a free Government sueh dangers must be i^mote, 
since, in addition to the high qualities lyhich the Chief 
Executive Magistrate must be presumed io possess^ 
the frequency of elections, the watcMiilpess of the 
^m.mediate representatives of the People, and the re>» ^ 
sponsibility of .the President, are all the securities 

. wMch can be useful to guard against usurpation or 
tyranny. , . •.. 

460. Nor is it necessary that it should appear that 
the particular exigency in fact existed, upon the be- 
lief of whteh the President may have exercised his 
discretion in the execution of this power; for the 
same principles are not applicable to the delegation 
and exercii^e of the power .entrusted to th$ Supreme 
Executive of the Nation, for great pfoliticarpurposes^ 
as are applied to subordinate agents, acting under the 
most narrow and special authority. 

461. When the President exerciseisr an authoi?^ 
oonfided to him by Law, the presumption is that it 
is exercised in pulrsuance of the Law ; Ibr eve^ pub- 
He officer is presumed to act in pursuance of ins duty, 
until the contrary be shewn; and this rule applies 
with greater fbrco t^ the Chief Mi^trate of the 
Union. 

469. IftbenOn^existeDce of the exig^nqr could ba 
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awrred and she\Tn by the delinquent party, it would 
then be liaWe to be inquired into as a fact by a jury ; 
and thus the legality of the order of the President 
would depend, not on hiB own judgment as to the 
fact, but upon the decision of -a Jury upon «uch p0)od& 
c^its existence lul could be submitted to th^m. • 

463. The orders df the President arfe to be giv^ 
to the Chief Executive >iagistrate of the State, or to 
any Militia officer he may think proper ; and neglect 
«>r refusal to ob^y such orders, is declared to be a 
public offence,^ subjecting the offender, to trial and 
punishment by a Court-martial. 

- 464. The Militia, When called into the service of 
the United Statcjs, are not considered as being in^hitt 
sertice, until they are mustered at the place of re*t- 
dezvous. ; aAd tintll-that be done, a 9tate has a right, 

• concurrent with the United States, to punish their 
fbiinquancies.. ... 

4te. After the Militia have been actually mustered 
at the place of rendezvous^ into the ^service of the 
United States, their character changes from State, to 
National MilitBi; and the authority of the General 
Governm^fnt over them becomes exclusive. 

4i56. The Power of' levmng 'ktxes^ and borrowing 
mimey^ is property included in the same class with the 
Bower^of providii^ lor the national defence ; its the 
latter i| specified m the Cons^tution as one of the 
leoiii^g objects of vesting the power of taxation ib 
CcHigrea^r 

• 407/ The j^qqport of the National forces, the ex* 

* pense of raising troops, of building and equippiii|f 
fleets, and all other expenditures in any wise con- 
JV^^ifid^ipritbaiilitary BBd nan^ operalimis, atti iiot» 
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lioyrever, the only objects to which the jurisdiction 
of -Congress with respect to revenue, extends. 

468. The terms of the Constkii^n by which the 
power is Conferred, embrace a provision for th6 sup* 
port of the civil establishment of the United Stateii 
for the -payment of the National' debts, and, in gene- 
ral^for all those objects for which the g^it^ral welfare 
requires the disbursement of money from the Na* 
ttonar Treasury. • 

• ■ '. . '' 

- 469. The necejwity of- vesting this power in the 
Government of the United States,- is. oovious^ as no 
Government can be supported without possessing the 
means within itself or procuring a regular smd ade- 
quate supply of revenue^ so far as the resources^ 
its command will permit. 

• , - . «- * * ^ • 

470.. There must of necessity be conferred on 
every Govemmenf, apower of taxation in somef shape 
or other; and in the Government of the United 
States, it is co-extensive* with the purposes of the 
Constitution. 

471. Congress is accordingly invested with power 
" to lay and collect taxes, duties, imposts, and excises ; 
to pay the debts, and provide for the common de- 
fence, and general welfiaire f and it k also invested 
with a distinct power ** to borrow money on the 
credit of the Umted States." , 

472. The power of taxation is qua!ffiedf in its eier- 
cise, by a jmvision requiring ** that capitation and • 
other direct taxes, Khali be apportioned amons the 
several Stales according, to their respective nainberSy 
as ascertained t^ the c^sus, and determined by the 
rule for the apportionment of Representatives in 
OmgMmJ' » . 
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473. This power is further qualified by a provision 
that ** all duties, Imposts, ajid excises, shall be eqtial 
tlyoughout the United States ;" and it is absolutely 
restricted by a prohibition upon Congress, to " lay 
any tdx or dutiet3 On articles exported from ihe Uniteci. 
Stated.'' - - 

* 474. Th^ Gsnstitution does not define .tlie exclu- 
sive subjects of 'natiofial taxation ; although in sonoe 
instances an interference w^ith many o( the souroes 
of State revenue, must have been foreseen, from the 
exercise of a concurrent-; power in the General Go- 
vernment. . . 

4175^ But it was Jbetter that a'particular State should 
sustain this inco&venietice, than that the general ne- 
cessities should fail of supply; and it* was? manifestly 
intended that Congress -should possess full power,; 
subject only to the specified qualificatioojs and restric- 
tions, Over every sp^eies of-taxabfe jproperty. 

476. The term' Taxes is general ; and is used iii 
the Constitution to confer a plenary authority oU 
Congress, in all cases of taxation to which the powers 
vested in the- tJnion extend. 

47T. The most familiar general division of taxesv 
is into direct and indirect ; and although the C<»isti- 
lution designates only ^e former species^ it necessa^ 
rily implies the existence of the latt^. 

478. The general term, then, includes-^ 

Ist. Direct taxes, which are properly capitation 

taxes, and taxes upon Land. 
2d.- Duties, imposti^ and excises ; and, 
3d* All other taxea of an indirect operatioBv 

' 479. 4 direct Tax, Operates and takes effect kO^ 
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pendently of comumption or expenditive ? -whibt 
indirect Taxis affeoC expense or consumption ; and 
the revenae arising from them is dependent Iherer 
upon. 

480. The practical importance of this distinction, 
arisen from thet different modes in which th6 different 
species- of tajes aie levied ; direct taxes being re- 
quired to be apportioned amongst the several Stbtea, 
according to the respective numbers of 4heir in|^abit- 
ants ; whilst indirect taxes, not admitting of this ap« 
portionment> are directed to be ''^ uniform throughout 
the United States," on -the articles subjected to taxa- 
tion. . ^ . . 

481. If Congress tl^inks proper to raise a sum of 
money by direqt taxation, the quota of each . State 
must be fixed according to the ctnsus, and in confor- 
;mity with the rule of apportionment prescribed by the 
Constitution ; but if indirecf taxation be resorted io, 
the same duty must be imposed throughout th6 Union 
on the article liable to it, whether its quantity or con- 
sumption be greater or less in the respective States* 

483. The Constitution considers no taxes as direct 
taxes, but such as may be laid in proportion to the 
census, and the rule of apportionment is held not to 
apply to a tax on carriages ; nor could such a tax be 
mid by that rule, without great inequality and injustice* 

483. A tax on cairiages was accordingly consider- 
ed as an indirect tax on etpense or consumption, and 
as included within the power to lay duties; and the • 
better opinion iseems to be, that the direct taices con*- 
templated by the Constitution are only two, viz ; a 
capitation or poll-tax, and a tax on land. 

484. Although duties must be unifonni and direct 
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taxesrappoctioncM] according to munbers, yet the pro- 
'visioD of the Constitution, with ref pect lo the latter, 
does not limit the power of Congress to the impow- 
tioa of taxes upon the inhabitants of the several 
States only; but that power extends equally to all 
places over which the National . Government has ju- 
risdiction/and fipplies to the District of Columbia^ - 
and to the organized- Territories, although their inha- 
bitatits are not represented in Congress. 

485. The power of Congress to exercise exclusive 
jurisdiction over the* District of Columbia, and to go- 
vern the TiCrritoriesof the United States, includes the 
power of taxing their inhabitants ; but Congress is 
not bound absolutely to exercise that power { ahc| 
may, in their discretbn, extend a tax, or- not, to all 
the Territories, as well as to the States. 

486. A direct. tax, if laid at all, must be laid on., 
every State conformably to the cehsus ; and there- 
fore Congress has no power to exempt a- State front 
its due share of the burthen ; and although it is not 
under the same necessity of extending the tax to the; 
District of Columbia, or to the National TerrilorieSf 
yet, if the tax be actually extended to either of them, 
the same constitutional ^rule of apportionment, must 
be applied in its imposition. ** 

487* The construction which allows Congress, in 
. the exercise of its discretion, to omit extepding a tax 
to those portions of the Union which are not directly 
represented in the National Legislature, is not only 
•the most convenieht interpretation, as the expense of 
collecting a direct tax in the more remote Territo^ 
ries might exceed its amount, but it enables Congress 
to avoid the imputation of violating, even in appear- 
ance, the fundamental principle which regards taxa- 
tkfen -Aod representation as inseparable. 
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^^8. No State oin, ^ wHhout the consent of Coii« 
^ress, lay any tonnage <]uty, or imposts, *or duties on 
imports or esports; except what may be* absolutely, 
necessary for executing its inspection LaWb,** and the 
net produce of all duties mA imposts laid by any 
State 6n imports or exports, aire declared to ^ be for 
the use of the Treasury of the- United Sttales/' and«dl 
juch State liaws.are subject to the revisbn.and con* 
trol of Congress. 

- _4S&. Uiider this power, " to lay and collect duties, 
imposts, and excises, to pay the debts and providfe 
for the common defence and general welfare of the 
United States,** Congress has, from the earliest pe-^ 
riod of the Gk>yemaient, claimed, and exercised au« 
thoiity to lay duties for the purpose- of encouraging 
and protecting articles of domestic produce or ma« 
nufacture, as well as for i^ing a reveiiue on ikn- 
p<5rts. 

490. But this authority has been questioned, upon 
a construction of the Uonstitdtion, which excludes 
**the general welfare** a^one of the objects for which 
this branch of the power of taxation was surrendered 
by the several States ; and denies that it can be ap- 
plied to any other-purposes than that of paying. the 
debts, supporting the civil and military establishments 
of the Union, and of carrying Into effect the powers 
specifically^numerieited in the Constitution, and vested 
1^ it in Congress. 

491. It is, nevertheless, a sound rule of constfnc* 
tion, and universal in its application, that the different 
parts of the same instrument ought to be so expound- 
ed, as to give effect, if possible, to the whoW, and to 
every part susceptible of meaning. 

492. As it cannot be presumed that the term ** ge« 
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neral weKai^^" was introcKieed into the Kllonstlttttioii 
for no purpose whatever, those words cannot be ex- 
cluded from all share in the meaning, unless they are 
incapable of bearing any s^nification in the. con- 
nexion in which they are used, or of being reconciled 
either to the remainder of the clause of which they 
foro^.4 part, qr to other pacts .of the Constitution. 

493. If objects cafmble of being embracctd by 
these general expressions, cannot be deemed to be 
comprised amongst the more definite objects* pre- 
viously or subsequently enumerated, it must be intend- 
ed that other objects than either of these,, wore in- 
tended to be accomplished by means of the taxing 
power ;. wd that such further objects comprehend 
every thing to which " the general welfare'' nequirea 
this power of Congress t^ be appJied, as the dirept 
means ofeifecting rtie end proposed., 

494. Unless Congress have power to afford this 
enctHiragement and protection, by the means in ques- 
tion, such power exists no whare in the Union ; aa 
the Stat^ Legislatures cannot impose duties on arti- 
cles of importation without the consent of Congress, 
and have surrendered to Congress the -exclusive pow* 
er of regulating commerce with fbreigp nations. 

. 495. Whether ^' the general w^re" be, in fact, 
promoted by imposing duties for (he encouragemeni 
and protection of domei^ic manufactures, is a quech 
tion of National policy, involving facts and opinions 
from their nature not cognizable m Courts of Justice, 
and depending for their determination upon the sound 
exercise of legislative discretioa. 

496. Whatever may be the opinions of enlightened 
men, as to the policy of protecting domesti<ii manu- 
fiustures, or as to the question, whether " the g)SQi@(^« 
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welferfe^ be indeed promoted by the imporition of 
duties on articled of foreign importation ; those opi* 
nions must be founded on views of national policy, 
mid principles of political ecorfomy, upon which 
none but the National Legislature can, for any prac- 
tjcal purpose, authoritatively decide. ' 

497.' Unless Congress had authority to decide on 
the facts and principles upon which tne exercise of 
its Legislative discretion depends, those facts and 
principles would be subject to judicial examination, 
and a cdnstniction might be given to the Constitu- 
tion, not merely by the judgment of a Court upon the 
question of law, whether Congress has power " to 
lay duties io provide for the general welfare,'* but, 
upon ih'e opinion of a Jury upon the question of fact, 
whether the ^ general welfare** was, upon sound prin- 
cif^ies of public policy, actually promoted by protect- 
ing duties. 

498/ The objects to which the surplus revenue 
arising from protecting duties are applied, unless de- 
signated in the- Law authorizii^g them to be levied 
and collected, can:: have no bearing on the general 
question of the CoristitiW)nality of Laws, providing 
. merely for their being levied and collected. 

499. When collected and paid into the Treasury 
of the United States, the proceeds of such duties are 

' at the disposail of Congress ; and as " no money can 
be drawn froni the Treasury, but in consequence <rf 
apfnropridtions made by Law,'* no question as to the 
constitutionality of the objeiits to which that portion 
of the pefbKe revenues may be applied, can arise until 
a Law be proposed for their specific appropriation. 

500. !feit*ier ii an iriteqtialify itf the operation of 
fiotec^ dUler, c^blMratf to ih^ provision of the 
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Cofuititutioa, which reqoires-all dirties to be iiiiir<wiA 
throughout the United States ; as the uoifonnity re- 
quired is io the impositioD, and not in the op^taoo, 
of the duties ; and w&Oever may be the fact, io re- 
gard to their operatioo, it most defMBod on the expense 
and consumption of individuals. Which are beyond 
the control of LegisIatioiL 

501. The p&toer of borromjig money an ike-credU 
of the United States^ is conferred on the National Go- 
vernment in general terms; but as the public credit 
of the Union must depend on the financial resources 
placed at its command, this power must have beea 
intended to be exercised in anticipation of the Na- 
. tional resources, and must consequently be subject to 
the same restrictions, as to its objects, to which the . 
power of taxation is limited $uid confined. 



CHAPTER JI. 

OV THB FOWERS VESTED IN THE OENERAL GOVERNMENT, 
FOB BEOULATINO INTERCOURSE WITH FOREIGN NA- 
TIONS* 

502. The powers vested in the General Gk)vern- 
ment for regulating intercourse with foreign nations, 
consist 

1st, Of the Powers to raako Treaties, and to 
send and receive Ambassadors, and other 

Sublic Ministers and Consuls, 
f the Power to regulate foreign Com- 
merce, including a Power to prohibit, after 
t .certain period, now elapsed, the importa- 
tion of slaves ; and, 
3d. Of the Power to define and punish piracies, 
and felonies commuted on the high seas, 
and offences against the Law of Nations. 
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503^ The Powers to make Treaties, and to send 
afid receive Ambassadors,, are essential attributes of 
Nfttional sovereignty; and of that international equali« 
ty which the interests of every sovereignty require 
k to preserve. 

504. As Treaties existed between the United States 
and foreign Nations, at the adoption of the Constitu- 
tion, it was proper to vary its terms in regard to 
Treaties^ from its general expressions relative to 
Laws, of the United States ; and to declare, in refe- 
rence to the former, that "Treaties, fnade, or which 
should be made, under the authority of the United 
States,^* should constitute a part of the Supreme Law 
of the land. 

505. These expressions were considered as includ- 
ing both Treaties made previously to the Constitution, 
and those which might be subsequently negotiated ; 
and it has accordingly t)een adjudged, that the clause 
not only applies fo Treaties subsisting at the ratifica- 
tion of the Constitution, as well as to those since con- 
cluded ; but that it effectually repeals so much of all 
State Constitutions and Laws as are repugnant to 
such previously existing Treaties. 

506. More general and extensive terms are used, 
also, in vesting the power with respect to Treaties, 
than in conferring that relative to Laws; and whilst 

• the latter is laid under several restrictions, thel-e are 
none imposed on the exercise of the former, notwith- 
standing it is committed to the President and Senate, 
in exclusion of the House of Representatives. 

i ■ ■ 

507. Although the President and Senate are in- 
vested with this high and exclusive contrcJ over all 
those subjects of negotiation with foreign Nations, 
which may eventually aSeQ$, important domestic in- 
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^lerests, yet it would have been -impossible to have 
define(j[ a power of this nature ; and therefore gaoe^ 
jral terms only were used in confei'riDg it. 

508* These general expressions, howoYer, o^gH 
to be scrupulously confined to their legitimate signi- 
fication ; and in order to ascertain whether the exe- 
cution of the Treaty-making power can be supported 
in any given case, the priAciples of the Constitutioi>» 
^om which the power proceeds, must be carefuHy 
iippUod to it. . 

509. The power must be construed id subordinatioii 
to the Constitution ; and, however io its operation it 
may qualify, it cannot supersede or interfere witb,aDy 
<^er of its fundamental provisions; nor can it be. 130 
interpi'eted as to authorize the destnu^ion of other 
^powers given in that instrument. 

510. A Treaty to change the oijjgantzation of the 
Grovemment,or annihilate its soverei^)ty,or ovc^rturo 
its Republican form, or to deprive )t of its Constittt- 
Itional powers, would be void ; because U would de^- 
fjeai the will of the People, which it was designed to 
fulfil. 

511. A Treaty, in its general sense, is a compact 
entered into with a foreign Power, and extends to all 
matters which are usually the subject of compact h^ 
tween independent nations. 

512. It is, in its nature, a contract, and not a Le- 
gislative act ; and does not generally effect, of itself, 
the objects purposed to be accomplished by conclud- 
ing it ; but requires to be carried into execution by 
some SMbsequent act of sovereign power by the con- 
tracting parties, especially in eases where it is intend^ 
ed to operate witmn their respective tarritories* 
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513. In the United Stately however, it is settled 
by a decision of the Supreme Court, that as the Con- 
stitution, declares a Treaty to be the " Law of the 
Xjand/' it is to be regarded in Courts of Justice as 
equivalent to a Legisl8^v« Act, whenever it operates 
of itself, without the aid of any Legislative provi- 
sion. 

514%^ But when the tprms of the stipulation import 
an ^(fiecutofy contract, the Treaty refers for ks exe- 
cution to the political, jihd not to tlie Judicial depart 
inent of the Grovernment ; and Congress must past a 
Law in execution of the contract, before it can be- 
come a rule for the Courts. 

515. The Constitution does not distinctly declare 
whether Treaties are to be held superior to Acts of 
Congress, or whether Laws are to be co-equal or 
superior4o Treaties ; but the representation held forth 
to foreign Powers is, that the President, by and with 
^e consent of the Senate, has power to bind the Na- 
tion in all legitimate compacts ; and if pre-existing' 
Laws, Qontrary to a Treaty, could be abrogated oftly 
by Congress, this representation would be fallacious* 

616. The immediate operation of a Treaty must 
therefore be, to overrule all existing Legislative Acts 
incompatible with its provisions; as otherwise the 
public faith would be subjected to just imputation and 
reproach^ and all confidence in the national engag9>> 
ments would be destroyed. 

517. This is not inconsistent _with the power <rf 
Congress to pass subsequent Laws, qualifying, akeiv 
ing, or wholly annulling a Treaty ; for such an autho^ 
rity, in certain cases, is supp<»rted on grounds wholly 
independent of the power of making Treaties, and te 
incident to the power of declaring war. 
in2 
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618. The exercise of such a right may become ne- • 
cessary to the public welfare and safety, from mea- 
sures of the party with whom the Treaty was made, 
contrary to its spirit, or in open violation of its letter ; 
and on such grounds alone can this right be recon- 
ciled, either with the provisions of the Constitution^ 
or the principles of public Law. 

519. All Treaties, as soon «s finally ratified by the 
competent authorities, become of absolute efB<^y ; 
and as Jong as they continue in force, are obligatory 
upon the whole Nation. 

590. If a Treaty require the pa3anent of raon^to 
carry it into effect, and the money can only be raised 
or ap{Hropriated by an A^t of the Legislature, the ex- 
istence of the Treaty renders it morally obligatory 
mi Congress to pass the requisite- 1 ^w ; and its re- 
fusal to do so, would amount to a breach of tho public 
faith, and afford just cause of war. 

:52L That defpartment of the Goverwuent, whk^ 
is entrusted by the Constitution with the power of 
making Treaties, is competent to bind the National 
feith at its discretion ; for the power to make Trea«- 
ties must be co-extensive with the national exigencies, 
and necessarily involves in it every portion of the 
national sovereignty, of which the co-operation may 
be necessary to give effect to negotiations and con- 
tracts with foreign Nations. 

522. If a Nation confer on its Executive depart- 
ment, without reserve, the right of treating and con- 
trasting with other Sovereignties, it is considered as 
having invested it with all the power necessary to 
make a valid contract ; and that it is competent to 
alienate the public domain and property by Treaty ; 
because that departmeirt is the of;gan of the N^UioB- 
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in makings sueh contracts ; and such alienationf are 
valid, because they *are made by the deputed assent 
of the Nation. 

523. The fundamelital Laws may withhold from 
the Executive department the power of alienating 
what belongs to the Slate ; but if there be no express 
provision to that effect, the inference is, that the Con- 
stitution has confided to the department charged with 
the power of making Treaties, a discretion commen* 
surate with all the great interests and necessities of 
the Nation. 

S34. A power to make Treaties of Peaeet neces- 
sarily implies a power to settle the terms on which 
they shall be condudad ; and foreign States could 
hot deal safely with the Govemmenty upon any other 
presumption. 

525. That branch of the Government, which is 
entrusted thus generally with authoritv to noake valid 
Treaties of Peace, must, of course, have power to 
bind the Nadon by the alienation of part of its ter- 
ritory, whether that territory be already in the oc- 
cupation of the enemy, or remain in possession of 
the Nation, or whether the property be public or pri- 
vate. 

526. Individual rights acquired by war, and vested 
ri^its of the citizens, may be surrendered by Treaty 
for national purposes, as it is a clear principle of Na- 
tional Law, that private rights may be sacrificed for 
the public safety ; but the Government is bound to 
make compensation and indemnity to the individunfb 

, whose rights are surrendered for the pddic benefit. 

527. Treaties of every kind, when made by the 
ipetei^ authority, are not only to be observed with 
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the most scrupulous good faith, but are to receive a 
fair and liberal interpretation^ and- their meaning is 
to be ascertained by the same rules of construction 
which are applied to the interpretation of private 
contracts. - 

528. If a Treaty should b«, in fact, violated by one 
of the contracting parties, by proceedings incompa- 
tible with its nature, or by an intentional breach of 
of any of its articles, it* rests with the injured party 
^alone to pronounce it broken. - . 

529. The Treaty in such cases is not .absolutely 
void, but voidabk at the election of the injured party ; 
and unless he choose to consider it void, it remains 
obligator3fras he may either, waive or remit the in- 
fraction, or demand a just satisfaction. 

530. But the violation of any one article, is a vio- 
lation of the whole Treaty; for all the articles are 
dependent on each other, each-of them is deemed a 
condition of the rest ; and the breach of a single 
article overthrows the Treaty, if the injured party so 
elect. "'■ 

531. This consequence may, however, be prevent- 
ed by an express provision in the Treaty itself, that 
if one article be broken, the others shall nevertheless 
continue in full force; and in such a case it would 
not be competent for Congress to annul the Treaty 
on the ground of the breach of a single article. 

532. The amMiUiog of ja Treaty by an Act of the 
Legislative Power under the circumstances in which 
such a measure is justifiable, or its termination by 
war, does not divest rights of property acquired 
under it; nor do Treaties in general become ^wo 
facto extinguished by war between the parties ; those 
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airdcles which -stipulate for a permanent arrangement 
of territorial and other national rights, are. at most 
fHisp^nded during the «rar, and . reyive -at the peace, 
imless waived by the parties, or new or repugnant 
ariratngements are made in a new Treaty. 

533. The Power to regulate Commerce with foreign 
Mttions^ is intimately connected with that of con- 
cluding Treaties, especially with those of Commerce 
and Navigation ; and its exercise is with equal propri- 
ety submittod to the N'^ional Gtoverixmeot. • 

534. From the very nature of this power, it must 
be exclusive ^ Tor jf the several States had retained 
the right of regulating their own Commerce with fo- 
reign Nations, each of them^ni^ht have pursued a 
different systtsm ; mutual jealousies, rivalries, restric- 
tions, and prohibitions would have ensued, which a 
common supierior alone^jcould. prevent, and at the 
s^me time Command by its authority that confidence 
ef foreign Nations which-is* necessary to the negotia- 
tion of foreign Treaties. 

535. The ^^eral power of Congress to regulate 
Commerce, is not restricted to the mere buying and 
selling, or exchanging, of merchandise and commo- 
dities, biit includes Navigation, as well as commercial 
intercourse in all its branches, and extends to all ves- 
sels by whatsoeverforce propelled, and to whatsoever 
imrposes applied. 

536. The word " Commerce,*' as used in the Con- 
stitutiorr, musf have been understood, at its adoption, 
to include " Nav^ation ;'!- as the pow«rover both, in 
eoojunction. Was a primary object in forming the new 
Governoient; and in this compirehensive sense the 
term has always been understood, aiid actually inter- 
preted, both by the Legislgitive and Judicial depart- 
ments of the Government. 

. Digitized by Google- 



143 . rORXtOH IMTftKCpUASS. PART I r. 

537. Unless it were so oseil and understood, the 
National ^k>veroment ^.ould have no direct power 
over Navigation ; and could make no Laws prescrib: 
ing the requisites to constitute '* American Vessels," 
or requiring them to be navigated by *" Ameri«fen 
Seamen ;" which powers have .been exercised from 
the commencement of its action, with the universal 
consent of the States, and the universal understanding 
that they were " comniercial xegulations;'' 

538. The power to regulate Commerce, thfis un- 
derstood, extends to every species of comixicrcial 
intercourse between the United States and foreign ' 
Nations, and amongst the Slates of the Union, and 
the Indian tribes. 

539i Although, in regard to the several States, the 
power was not intended to comprehend that Com- 
merce which is completely internal, yet, in regulating 
Commerce with foreign Nations, the power of Con- 
gress, in referetice to that subject, H^ tick limited by 
the jurisdictional botindaries of a State. 

540. The Commerce of the United States wkh fo- 
reign Nations, is the Conunerce of the whole Union; 
and each State or District has an equal right to par- 
ticipate inJt, by -nieans of the navigable streanas 
which penetrate the country in ^11 directions, and 
pass through the interior of almost every Stale in the 
Union. . 

541. The power of Congress to regulate foreign 
Commerce, must* be exercised- wherever the subject . 
•exists; and ai a foreign voyage may commence and 
terminate at a port within the same State, this power 
of Congress may he exercised within a Siate. 

542. The power to prescribe the rule by vAdeh 

• Digitized by VjOOQIC 



CHAPi n. RBOtlliATION OJP^MBIOH COMnRCI. 143 

Commerce is to he governed, Kke all other powers 
vested in Congress, is complete ip itself, and may be 
exercised to its utmost extent, without any limitations 
hut -such as are prescribed in the Constitution. 

543. As none of the •restrictions upon the powers 
of Congress, which are expressed in the Constitution^ 
aflfect the power in question ; and as the sovereignty 
of Congress, though limited to specific objects, is ple- 
nary in regard to those objects ; Ihe power over Com- 
merce is i^ested in the Government of the Union, as 
absohitely as it would exist in the Ck)vernment of a 
single State, if the Uofon had not been formed, and 
the State Constitutiprt had contained no further re- 
strictions on the Legislative Power than are contain- 
ed in the Constitution of the United States. 

544. The discretion and wisdom of Congress, the 
identity of its members with the People of the seve- 
ral States, their dependence on their constituents, and 
their responsibility for misconduct in office, are in 
this case, as in many others, the only restraints upon 
vrhich the community has relied to secure it from 
the abuse of the power ; and these comprehend all 
the securities upon which the People must often of 
necessity rely in « Repre^ntative Government. 

545. The power of Congress then comprehends 
Navigation within the limits of every State in the 
Union, so far ^s that Navigation may be in any man- 
ner connected with " Commerce with foreign Na- 
tions, or among the several States,, or with the Indian 
Iribes.'' 

S4jB. Although the individual Stiaites are important 
parts of the Federal ff^stem, and have, retained a 
concurrent power of Le^slation over many subjects 
of National jurisdiction ; yet when a State proceeds 
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to regulate liny but. its purely iotemal CoHim^rce, it 
eiercises the identical p^Wer whicb.is ^uted to ^e 
Union, and does the^verythu^ which Congress alone 
is authonBed to do« . 

547. As the power of Congress to legdate Com* 
merce extends to Navigation carried on in veasd* 
exclusively employed in carrying passengers* whether 
propelled by steam, or by the instrumentality of wind 
and sails, on waters wholly wkhin a State, but which 
are navigable from the .ocean, an exclusive privilege 
of Steam Navigation mpqu such waters claimed under 
a State, was judicially held to^/Tpnflict with an an-. 
thority to navigate the same waters^ derived from 
the I^ws of Congress ; i|nd so far as this interference 
extended, the State La^w was declared void, as repugn 
nant to the Federal Constitution. 

548. As the gov(rer of regulating^ Commerce 
reaches the interior of a State, and ifiay. there he 
exercised, it is capable of authorizing the sale pf 
those commodities which it introduces ; because the 
efficacy of the power would be incomplete, if it ce^ised 
to operate at the j)oiftf where the continuance of its 
operation is indispensable* to its value. 

549. The |>ower to »Uow itifportation would be 
nugatory, if unaccompanied bj the power to authorize 
the sale of the thing imported ; for sale is the object 
of importatioh, and an essential ingredient in that 
Commercial intercourse^ of which importation con- 
stttates a piart, and as- indispensable to'the exi^nce 
of tbac itfiereo«rde^ as iiiKportation iti^. 

550. Thp right of sale, as well as the right to im- 
porti beipg thecefdi^ ep^sidered as^ inro^ed iftthe 
power to r^gplale ComiMrcei^ Conjo^pelBs^bas h r^ht, 
not otily to authonie iitiporOilkib, but to anlhmBnlMr 
ioiporter to^ seB^ .* - : 
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551. An Act of a State Lesislature, requiring 
wholsale importers and sellers ot foreign goods to 
obtain a licence from the State, and to pay a sum of 
money for the privilege of selling, was consequently 
held to be void, as repugnant not only to that provi- 
fioa of the Constitution which restricts a State from 
laying duties on imports, but to that whidi invests 
Cofiigress with the power '' to regulate Commerce •'' 

552. The power to regulate foreign Commerce 
extends to the regulation and government of seamen 
on board merchant ships belonging to citizens of the 
United States ; to conferring privileges upon shipt 
built and owned in the United States ; to quarantine, 
pilotage, and embargo Laws ; to wrecks of the seas ; 
the construction of light-houses ; the placing of 
buoys and beacons ; the removal of obstructions to 
Navigation in creeks, rivers, sounds, and bays; to 
the establishment of securities to Navigation against 
mroads of the ocean ; and to the designation en par- 
ticular ports of entry and delivery for the purposes 
of foreign Commerce. 

553. The regulation of Commerce has also been 
employed for the purposes of Revenue ; of prohibi- 
tion, retaliation, an4 commercilil reciprocity ; to en- 
courage domestic Navigation ; and to promote the 
shipping and o^rcantile interests by bounties, discri- 
minating duties, and special preferences ; and some- 
times to regulate intercourse with a view to mere 
polkical objects. 

554 It seems to be admitted that Coo^ss may 
incidentally, in its arrangements for countervailing 
foreign restrictions, encourage the growth of donaes- 
tic manufactures ; but whilst, on the one hand, it is 
denied that Congress has a right permanently to pro- 
tabit any importations unreasonably for the purpose 
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of fostering an interest in favour of which it has no 
power directly to interfere ; it is insisted, on the other, 
that Congress does possess Constitutional power to 
encourage and protect manufactures, by appropriate 
regulations of Commerce, 

555. The terms of the Constitution, in relation to 
this power, in connection with the power of laying 
and collecting duties, are supposed to be sufficiently 
large to embrace the protection of domestic industry ; 
and both powers have been applied in practice to 
the encouragement of manufactures as well as of 
agriculture, from the commencement of the Go- 
vernment, 

556. If Congress does not possess the power to 
encourage domestic manufactures, by regulations of 
Commerce, that power must, as has appeared, be 
annihilated for the whole Union ; but as the People 
of the several States have made a voluntary surren- 
der of the means essential to the exercise of that 
power, it seems more reasonable to conclude that 
the power exists in the National Gk)vernment, than 
that it does not exist at all. 

557. The Power of prohibiting the importation of 
Slaves into the United States after the year iSOo, 
and of imfjosing an intermediate duty on their impor- 
tation, is included in the power to regulate Com- 
merce, as the restriction which postponed its exer- 
cise, arose from an express exception in the grant of 
the general power. 

558. This power was fully exercised by Congress 
as soon as the limitation permitted, and in time to 
afford the first example of the abolition of a spe- 
cies of traflSc which had long been the opprobrium 
of modem policy ; and the interdiction has been fol^ 
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lowed up, by declaring the Slave trade piracy, and 
rendering it punishable with death when pursued by 
citizens of the United States. 

559. The Power to define and punish piracies and 
felonies committed on the high seas, and offences 
against the Law of Nations, is substantively and se- 
parately vested in Congress ; although, as to the for- 
mer objects, it seems unavoidably incident to the 
power to regulate foreign Commerce ; and as to the 
latter object, it might be implied from the authority 
of the National Gk>vernment to declare war and make 
Treaties. 

560. The power to define, as well bs punish, seems 
rather applicable to felonies and offences against- the 
Law of Nations, than to piracies ; as piracy is well 
defined by the Law of Nations to be robbery, or a for- 
cible depredation on the high seas, without lawful au- 
thority ; and by the high seas is understood not only 
the ocean out of sight of land, but waters on the sea- 
coast beyond the boundary of low water mark. 

561. The term Felony, in relation to offences on 
the high seas, is necessarily indeterminate, as it is a 
term of rather loose signification in the Common 
Law, from which it is derived ; nor is it used in the 
criminal jurisdiction of the Admiralty Courts in the 
same technical sense it bears at Common Law. 

562. Offences against the Law of Nations are not 
completely ascertained and defined by any particular 
code recognized by the common consent of Nations ; 
so that with respect to them, as well as to felonies, 
there was a peculiar fitness in granting to Congress 
the power to define, as well as to punish. 

563. In executing the power to define piracy, it 
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was not necessary for Congress to insert in the Sta- 
tute a definitiim of the crime in terms ; but it was 
sufficient to refer for its definition to the Law of Na- 
tions, as it is there defined with reasonable certainty, 
and does not depend on the particular provisions of 
any municipal code, either for its definition or punisb- 
mei^ 

564. Pirates have been regarded by all civilized 
nations as enemies of the human race, and the most 
atrocious violators of the universal law of society ; 
and they are accordingly every where punished with 
deatlu 

565. Every Nation has a right to attack and exter- 
Biinate purates without a declaration of war ; for al- 
though they may form a loose and temporary asso- 
ciation amongst themselves, and re-establish in some 
degree those laws of justice which they have vio- 
lated with the rest of the world ; yet they are not 
considered as a National body, or entitled to the laws 
of war as belonging to the community of Nations. 

566. Pirates acquire no rights by Conquest or the 
Law pf Nations ; and the municipal Laws of every 
country authorize the true owner to reclaim his pro- 
perty taken by pirates, wheresoever it can be found ; 
for those Laws do not recognize any title to be de- 
rived from an act of piracy. 

567. Congress has the right to pass laws to punish 
pirates, though they be foreigners, and may have 
committed no particular offence against the United 
States ; and for the purpose of giving jurisdiction, it 
is of no importance on whom, or where, a piratical 
offence has been committed. 

568. In executing the Power of providing for the 
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punishment of piracy, as defined by the Law .of Na- 
tions, Congress, in conformity with that I^w, has 
declared that it shall be death ; and has, moreover, 
enacted that if any person concerned in any particu- 
lar enterprize, or belonging to any particular crew, 
shall land and commit robbery on shore, such of- 
fender shall be adjudged a pirate ; in which respect 
the Statute seems also, to be merely declaratory of 
the Law of Nations. 

569. Piracy under the Law, of Nations, is an of- 
fence against all Nations, and punishable by all ; and 
a pirate, who is such by that law, may be punished in 
any country where he may be found ; but the muni- 
cipal Laws of any country may declare any offence 
committed on board its own vessels to be piracy, and 
it will be punishable exclusively by the Nation which 
passes such Statute. 

570. The Act of Congress, by which certain of- 
fences are declared to be piracy, which are not so by 
the Law of Nations^was intended^ to punish them ai 
offences against the United States, and not as offences 
against tne human race ; and such an offence, com- 
mitted by a person not a citizen of the United States^ 
on board of a vessel belonging exclusively to subjects 
of a foreign State, is not piracy under the Statute, or 
punishable in the Courts of the United States. 

57L The offence in such cases must be left to be 
pumshed. by the Nation under whose flag the vessel 
sails, and whose particular jurisdiction extends to all 
4M1 board ; for it i& a clear and settled principle, that 
the jurisdiction of every Nation extends to its own 
citizens, on board of its own public and private ves- 
sels at sea. 

572. But murder or robbery committed on the 
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high seas, by persoDs od board of a vessel not at the 
time beloqging to any foreige power, but in posses- 
fiioa of a crew acting in defiance of all law, and ac- 
knowledging obedience to np (government, is within 
the act of Congress, and punishable in the Courts of 
the United States. 

573. For although the Statute does not aj^ly ta 
offences committed against the particular sovereignty 
of a foreign power, aSd on board of a vessel belong- 
ing at the time, in fact as well- as of right,_to a subject 
of a foreign State, arid in virtue of such property sub- 
ject to his control ; yet it extends to all offences con^ 
mitted against all-Nations, by persons who, by com- 
mon consent, arc equally amenable to the Laws of aU 
Nations. 

574. In pursuance of tills prmeiple, the moment a 
vessel assumes a piratical character, she loses all 
claim to National character, whatever it may have 
been; and ^he crew, whether citizens f^' feH^gners^ 
are equally punishable under the Statute for acts de- 
olaFed by it to be piracy, 

575. The Laws of Congress declare those acts pi- 
racy in a citizen of the Umted States -Vvbien commit* 
led on a citizen, which would only be belligerent acts 
if committed on a fc»^igner ; and a citizen of the 
United States, who offendaj^nst the Gov^rnm^it 
or its citizens, imder cofaxur of a fore^n commission^ 
is ptmisbabto m the aame mgaaaer as if be had no 
commii^n. 

576. The' acts of an aCen, underthe sanction of « 
national commission, may be hostile, md his Goven^ 
ment rcasponsiUe for them, but th^ are not regarded 
asptraticaU and this rule extends to the Baribaiy 
f owers, who are now regu:ded as lawful Pawersw 
wod not as pirates* 

* • 

Digitized by Google 



CHAP. II. FELONIES ON THE HIQH SIAS. 151 



577. Felony, when committed on the high, 
in efiect amounts to piracy ; and has, to a considera- 
ble extent, been so declared by Congress ; who, in 
pursuance of the auUiority vested in then by the Con- 
stitution, have enacted that any pers<Hi on the high 
seas, or in any open roadstead or bay, where the sea 
ebbs and flows, committing the crime of robbery, in 
and upon any vessel, or its crew or lading, shall be 
adjudged a pirate . 

4ns. The power to define and punish piracy and 
felonies on the high seas, is exclusive in its nature ; 
but it has been doubted whether the power to punish 
other offences against the .Law of Nations, ought to 
be considered as exclusively vested in Congress, on 
the ground that the Law of Nations forms a, part of 
the Common Law of every State of the Union, and 
violations of it may be committed on land, as well as 
at sea. 

579. The jurisdictbn of the several States is, how- 
ever, superseded in re^rd to those offences against 
the Law of Nations which are committed at sea ; but 
it does not seem necessarily to follow, that it is also 
superseded i» regard to those which u« committed 
on shore» 

580. Offences of the latter description are of va- 
rious kinds, and the power to define and punish them 
IS with great propriety given to Congress; and so ftr 
as they have be^ defin^ by the Acts of CoogresSr 
th^ may be said to arise under theX^onstitution and 
Laws of the United States, and to be finally, U* not 
exclusively, cognisable under their authority. 

58L But there are some such ofifences which are 
]iot enumerated in the Acts<^ Congress; and if the 

.doctrine be sound, that the criminal jurisdietioii cf 

« 
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.the Union is confined to cases expressly provided for 
by Congress, either those violations of the J -aw of 
Nations of this description, of which the punishment 
remains unprovided for by Congress, must go unpu- 
nished, or the State Courts must entertain jurisdic- 
tion of them. 

582» The United States being alone responsible to 
foreign Nations for all that affects their mutual inter- 
course, it rests with the National Government to de- 
clare what shall constitute offences i^inst the Law 
regulating that intercourse, and to pi<escribe suitable 
punishments in case of their commission. 

583. But if cases arise for which no provision has 
been made by Congress, both the National and State 
Courts, within the spheres of their respective juris- 
dictions, are thrown upon those general principles 
which, being enforced by other Nations, those Na- 
tions have a right to require to be applied and enforc- 
ed in their favour. 

584. The ofienees falling xttofe immediately under 
the cognizance of the Law of Nations, are, besides 
pimcy f violations of Safe Conducts^ wad infringements 
of the rights of Ambassadors and other foreign Mianis^ 
ters. 

585. A safe conduct, or passport , contains a pledge 
of the pubKc faith that it shall be duly respected, 
the preservation of which is essential to the character 
of the Grovemment ; and Con^ss, in furtherance of 
the general sancCioii of pubhc Law, has provided 
that persons violating^afe conducts shall be subject 
to fine and imprisonment 

586. The same punishment is provided for persons 
who infringe the Law oi Nations; by offering vio* 
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lence to Ambassadors, or other public Ministers ; or 
by being concerned in prosecuting or arrestioff them ; 
and the process whereby their persons, or those of 
their domestics^ may be imprisoned, or their goods 
seized, is declared void. 

587. The policy of these Laws regards such pro- 
ceedings -agamst K)reign Ministers as highly injurious 
to a free and liberal communication between differ- 
ent €k>vemlnents, and mischievous in their conse- 
quences to any Nation ; as they tend to provoke the 
resentment of the Sovereign whom the Minister re- 
presents, and to bring upon the country in which he 
resides die calamity of war. 

588. The Slave trade is now considered as a pirati- 
cal trade, not indeed as absolutely prohibited by the 
Law of Nations, but oondemned as such by our own 
Law, and the Laws of several other civilized Na- 
tions, as well as by the general principles of justice 
and humanity. 



CHAPTER m. 

OF THE POWERS VESTED IN THE OBNEItAL GOVERIOfBNT, 
FOR THE MAINTENANCE OP HARMONT AHD PROEBR IN- 
TERCOURSE AMONGST THE STATES. 

589. The authority vested in the General Govern- 
ment, for the maintenance of harmcHiy and proper 
intercourse amongst the States, includes the particular 
restraints on the authority of the States, and certain 
powers vested in the Judicial department. But the 
former are reserved for a distinct head of considera- 
tion, and the latter have already been reviewed in 
examining the structure and organization of the Go- 
vernment. 
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590. The remaining Powers comprehended under 
this head, are the following, viz : 

1. " To regulate Commerce amongst the several 

States, and with the. Indian tribes." 

2. " To establish post-oflSces and post-roads." 

3. "To coin money; to regulate the value 

thereof; and to fix the standard of weights 
and measures." 

4. " To provide for the punishment of counter- 

feiting the securities and public coin of the 
United States." 

5. " To establish an uniform rule of naturaliza- 

tion throughout the United States." 

6. " To establish uniform rules on the subject of 

bankruptcies;" and,. 

7. " To prescribe, by penal Laws, the manner 

in which the public acts, records, and ju- 
dicial proceedings of each State shall be 
proved, and the effect they shall have in 
other States." ' 

591. Without the supplemental power to regulate 
Commerce amongst the States, the primary and indis- 
pensable power of regulating foreign Commerce, 
would have been incomplete and ineffectual. 

. 592. A material olyect of (his power was to se- 
cure those States which import and export through 
other States, from unjust contributions levied on them 
by the latter ; for, had the several States been left at 
liberty to regulate the trade between each other, ar- 
ticles of produce and merchandize might have beisn 
subjected, during their transit, to duties which would 
eventually have fallen on the growers or manufac- 
turers of the one, and the consumers pf the other. 

593. The Power " to regulate Commerce among 
the several States," does not extend- to that Cona- 
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merce which is completely internal ; and^ compre- 
hensive as are the terms in which it is conferred, it 
is, nevertheless, restricted to that Commerce which " 
concerns more States than one. 

594. For the genius and character of the Govern- 
ment evince that its action is to be applied to all the 
external concerns of the Nation, and to the internal 
concerns which affect the States generally ; but not 
to those which are completely within a State, which 
do not affect other States, and with which it is not 
necessary to interfere for the purpose of executing 
any of the general powers of the National (govern- 
ment. 

595, The completely internal .Commerce of a 
State is therefore reserved for the State itself; but 
as the power of Congress, in regulating foreign Coni- 
merce, does not stop at the jurisdictional lines of the 
States, so the power to regulate Commerce amongst 
tho States^ is not limited bylState boundaries. 

596. For, not only do waters communicating with 
the ocean penetrate into the interior, and pass in their 
course through the several States ; but in many cases 
there are waters in and upon the boundaries of seve- 
ral of the States, which, though not navigable to tfie 
sea, afford means of Commercial intercourse between 
those States,- and furnish occasions to Congress for 
the exercise of the power in question, 

597, This power may be exercised wherever the 
subject exists ; and if the nieans of Commercial in- 
tercourse exist within a 'State; — if, for instance, a 
ppasting voyage may commence or terminate within 
a State, then the power of Congress to regulate Cono- 
inerce amongst the States, may be exercised within 

f Digitized by Google 



156 INfERCOUBSE AMONGST THE STATES. PART II. 

598. As the States which join each other, are se- 
parated merely by a mathematical line, a trading 
expedition between them cannot commence and ter- 
minate without the limits of either;, and as other 
States lie between two States remote from each other, 
a trading intercourse between the latter, must com- 
mence in one,.terminate in another, and pass through 
at least a third. 

599. Hence Commerce amongst the States must 
of necessity be Commerce within the States ; and in 
the regulation of the Indian trade, the action of the 
Law is chiefly within individual States ; whilst in this 
case, as well as with respect to Commerce amongst 
the States, the power of Congress being co-exten- 
sive with the subject on which it acts, cannot be 
stopped at the external boundary of the State,^but 
'must enter its limits, and be exercised within its ter- 
ritorial jurisdiction. 

600. The power .of Congress to regulate Com- 
merce among the St^ites, extends to r^ulating Navi- 
gation, and to the coasting trade and feheries within 
as well as without any State, wherever they are con- 
nected with the Commercial intercourse with any 
other State, or with foreign Nations. ^ 

601. It extends also to the regulation and govern- 
ment of seamen ; to conferring.privileges upon ves- 
sels engaged in the coasting trade ; and to the navi- 
gation of vessels eneaged solely in carrying passen- 
gers, as well as of those engaged in traffic, whether 
propelled by steam or otherwise. 

602. The principles upon winch a State Law,^ re- 
quiring importers and venders of foreign goodli to 
obtain a licence from the State Government, was 
declared repugnant to the Constitution of the United 
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States, were held to apply equally to a riinikr in* 
terference with iioportations from one State to ano* 
ther. 

603. Although the power of a State to regulate its 
jMirely internal Commerce, and establish its own 
polices to control and promote that trade, and to 

fuard the health and safety of its citizens, are un- 
oubted ; yet neither these, nor any other acknow* 
lodged State powers, cad, consistently with the Fede* 
ral Constitution, be so used as to obstruct or defeat 
the power of Congress to regulate Commerce among 
the States. 

604. Nevertheless, if measures within the power 
of State Legislation *do not come into actual collision 
with the powers of the General (Sovemment over 
navigable streams within a State, the National 
Courts can take no cognizance of these measures or 
their effects, where there h|is been no legislation of 
Congress, with which the operation of the State Law 
could interfere. 

605. The power of Congress to regulate Com* 
merce with the Indian tribes is to be construed in 

^the same manner; and it extends ecjually to tribes 
living within, or without, the boundanes of particular 
States ; or within, or without, the territorial limits of 
Che United States ; and the trade with them, in all its 
forms, is subject exclusively to the regulation of Con- 
gress. 

606. The Indian territory within the United States 
composes a part of the Union ; and in the intercourse 
between the General Government and foreign Na- 
tions, in commercial regulations, and in any attempt . 
at intercourse between foreign Nations and the. In- 
dian inhabitants, they are considered as within the 
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jurisdictional limits of the United States, and subject 
to many of those restraints which are imposed by the 
latter on their own citizens. 

607. These Indians acknowledge themaielves ia 
their Treaties to be under the protection of the 
United -States, and admit that the Government of 
the Uubn shall have the sole and exclusive right of 
regulating the trade with them, and managing all 
their affairs as it shall think proper. ^ 

608. The tribes thus residing within the acknow^ 
lodged boundaries 6f the Union, are not deemed jfor 
reign Nations within the meaning of the Constitution^ 
but are considered as domestic dependent Nations, 
occupying a Territory to which the United States 
assert a title, which must take effect when the right 
of occupancy of the Indians ceases; and in the mean 
time, th^y are in a state of pupilage to the General 
Government « ' ^ 

609. They are considered by foreign Nations, as 
well as by the Federal Government, as so complete? 
ly under the dominion of the United States, that any 
attempt to form a political connection with them, or 
to acquire their lands, would be considered as an act 
of hostility^ and an invasion of the Territory of tiie 
United States. 

610. They are distinguished in the Constitution by 
an appropriate name from foreign Nations, as well ai| 
from the several States composing the Union ; and 
the objects to which the power of regulating Com- 
merce may be directed, are divided into distinct 
classes, according to that distinction. 

611. The principle adopted for determining the 
respective rights of. the Maritime powers of Eunopa^ 
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upon their discovery of different parts of the Ameri* 
can Continent was, that discoveiy gave a title to the 
Gtovernment by .whose subjects, or by whose autho- 
rity, it was madcj which might be consummated by 
possession. 

• 

612. The admission of this principle gave to the 
Nation making €L discovery, the sole right of acqmring 
the soil, and of making settlements upon it ; and 
whilst the principle itself shut out the right of com- 
petition amongst those who agreed to it, it could not 
a^nul the previous rights of those who were not par- 
ties to its adoption. 

613. It regulated the right given by discovery 
amongst ttie European discoverers, but did not af- 
fect the^ rights of those already in possession, either 
as aboriginal occupants, or as occupants by virtue of 
a discovery before the memory of man ; and in giving 
ah exclusive right to purchase,. it did not found that 
light on a denial of the right of the possessor to sell. 

614. T'he relation betweenfthe Eulx>peans and the 
Native's, was determined, in every case, by the par- 
ticular Government which asserted and could main- 
tain this pre-emptive privilege, in the particular place ; 
and the Unifed States succeeded to all the claims of 
the antecedent Governments, both territorial and po- 
litical ; but no attempt haa been made to enlarge them. 

6iS. So far asthosexlaims existed merely in theo- 
iy, or were \n their nature exclusive only of the 
claims of other Nations, they still retain their original ^ 
character, and continue dormant ; but so far as they 
have been practically* exerted, they exist in fact, are 
understood bv both parties, and have frequently been 
asserted by the one, and admitted by the other. 

616. The general Law of Eurc^)ean Sovereigni 
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respecting their claims in America, limited the inter^ 
course of the Indians, in a great degree, to the parti** 
cular potentate whose uhimate right of domain was 
apknowledged by the others ; and .the consequence 
was, that then* supplies were chiefly derived from 
that Nation, and their trade confined to it. 

617» Goods indispensable to their comfort, were 
received from the same source, in the shape of pre- 
sents ; and the strong arm of (Government was inter- 
posed to restrain the disorderly and licentious from 
mtrusions into their country, from encroachments on 
their lands, and from those acts of violence which 
were often attended with reciprocal murder. 

618. In thi3 protection the Indians perceived only 
what was beneficial to themselves; as it involved 
practically no claim on their lands, and no dominion 
over their persons; but merely bound them to the 
European Nation before the Revolution, as it has 
since, to the Federal Government, as dependent allies^ 
claiming the protection of a powerful friend and 
neighbour, and receiving the advantages of that pro- 
tection, without its invomng a surrender of their Na- 
tional character. 

619. Congress has from time to time passed Laws 
to regulate trade and intercourse with the Indians^ 
which treat them as Nations, respect their rights, and 
manifest a purpose to afibrd that protection to them 
for which Treaties stipulate ; which Laws, and espe- 
cially the Acts now in. force, consider the several In- 
dian Nations as distinct political communities, having 
territorial boundaries, within which their authority is 
exclusive. 

620. The Treaties and Laws of the United States 
contemplate the Indian territory as completely sepa* 
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rated from that of the States ; and provide that all 
intercourse with them shall be carried on exclusively 
by the Government of the Union; whilst the powers 
of Congress to regulate Commerce, to declare war,- 
mak^ peace, and conclude Treaties*, comprise all that 
is required for regulating intercourse with the In- 
dians. ' * /: 

62L The Power to establish Post OJieu and Post 
Roadsf is necessarily connected with the regulation of 
Commerce, and the promotion of the general wel- 
&re ; as a regular system of free and speedy inter* 
communication is not only of importance to the mer- 
cantile interests, but of great general .benefit 

622. This power is exclusive, so far as it relates to 
the conveyance of letters ; but not in re^rd to Post 
roads, as it would be unnecessary for uoimress to 
make another road where a sufficient one fo^ the pur- 
pose already existed; whilst, on the^oUier hand, no 
State has power to deny or obstruct the passage of 
the mail over its public roads. 

623. The power of Congress, in relation to this 
subject, was brought into operation soon after the 
Constitution was adopted ; and various provisions, in 
regard to Post Offices i^nd the conveyance of letters 
and other articles by mail, have been enacted at dif- 
fered times, founded on the principle of the power^s 
being exclusive as to those objects*, 

624. Under this power, in conjunction with the 
powers to raise monev to provide for the general 
welfare, and to pass all laws necessary and proper 
for carrying into execution the powers vested in the 
General Government, funds have from time to time 
been set apart by Congress {or internal improvements 
in the several JStates by means of roads and canals: 
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©25. T%e CianAerfajiJroaJ was coostnicted under 
m corenaiU with the State of Ohio, that a p>rtKm 
the proceeds of public lands lying withm that State, 
ihould be applied .to the opening of roa^ |^ding to 
it,withtbeconscntof the Stales thrtwgh which the 
road might pass. 

626. But after the expenditures upon ibat road 
had exceeded the proceeds of the lands appropriat- 
ed for its construction, bills passed by both touses 
of Congress at different time^ appropriatmg funds tor 
continuing it, as well as subsequent bills for similar 
objects, were severally objected to by successive 
PresidenU of the United States, and eventually lost 
upon their return with the objections to Congress. 

627. The Executive Department ctenied on those 
oceasions, any such Constitutfeflal power in Congress 
as the respective Bills assumed to exist •, or that such 
power could be vested in the National Legislature, 
by the Act of a State consenting to its exercise. 

628. Congress, however, still claim the power to 
lay out, construct, and improve Post roads and Mili- 
teiry roads, with the assent of the States through 
which they pass, as well as to construct Canals 
through the several States, for promoting and secur- 
ing internal Commerce, and for the more safe and 
eoonomical transportation of troops and military 

■ stores in time of war ; leaving the iurisdictional r^ 
ovek' the soil to the respective States- 

^. By anAct passed with the assent of the Ex- 
S^'L!'^ *®^' ^^ necessary surveys, plans, and 
^^1^1 ^^'^ authorized to b4 made of such roads 
fiSnc^JI. • ^* ^^^ President might deem of national 
^^-f^lW?!:. ^r necessary for. the transportation of 
-wucmsnl- and A large sum of money was ap- 
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propriated frotn the Treasuiy for defraying the ex- 
pences incurred by the execution of this Law.. 

630. But in the year 1830 a Bill passed by both 
Houses appropriating a sum of money from the Trea- 
sury as a Subscription to the Stock of a 'Turnpike 
road exclusively within a State, was returned with 
objections by the President, and was finally lost in 
the House of Representatives, in which it had origi- 
nated. 

' €31. The objections of the President to this par- 
ticular appropriation were founded on the principle 
that Congress were not authbrized to appropriate 
money to any other objects than such as were iri- 
ckided amongst the enumerated powers vested in 
the National Governnnfent ; and he, moftover, con- 
sidered that the work proposed to be dded did not 
fall within anyof those powers, as it was of a local 
and State, andmot of a general and national charac^ 
tfer. 

632. This distinction seems conformable to the 
principle already stated, that "the action 6f the (Je- 
neral Gk)vernment may be applied to all the exter- 
nal concerns of the Nation, and to those internal con- 
cerns which affect the States generally ; but not to 
those which are completely within ar particular State, 
which do not affect other States, and with which it 
is not necessary to interfere for the purpose of exe- 
cuting any of the general powers of the Govern- 
ment." 

633. The Power 'Uo coin money, and to regulate 
the value thereof y and of foreign coim^ is rendered 
exclusive by a subsequent provision of the Constitu- 
tion prohibiting the individual States from its exer- 
cise ; wMlst the power ** of fixing the- Standard of 
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weights and measuresf* seems also, for the sake of 
uniformity, proper for the exclusive exercise, by Con- 
gress ; but as they have not legislated on this sub- 
ject, it is presumed that, until they do, each iState re- 
tains the right of adopting and regulating its ownr 
standards- .^ 

634. The, power of coining money is one of the^ 
.04*dinary prerogatives of Sovereignty, and is almost 

universally exercised in order to preserve a proper 
circulation of good coin -Of a known value ;* and to 
secure it from debasements, it is necessary that it 
should be exclusively, under the control and regula-^ 
lion of the Governmeat^ 

635. The object of vesting this power "in Gon- 
gress, was *o produce uniformity^f value- throughout 
the Union, and it is obvious that the exclusive pos* 
session of this power by the General Government^ 
could alone secure a wholesome and uniform Na-* 
tional currency; and prevent the embarrassmenjts^ 
Vexations, and fhiuds, which the varying standards- 
and regulations of the* different States wovdd intro-^ 
duce ui the course of trade^ 

636. ffte Pavxer of Congress *Uo provide for tk^ 
punishment of counterfeiting the public securities and 
current coin of the United Stettes^ necessarily follows 
the powers to borrow money and regulate the coin j 
as, without tbb^the precedingpowers would be devoid 
of any adequate sanction* 

637. This Power seems to h^ exclusive of that of 
the States, as it is an appropriate means afforded by 
the Constitution to cany into effect other delegated 
powers not antecedently existing in the States ; yet 
It appears to be taken for granted by the Acts of 
Congress jelative to the offences io qi^s^on, that 
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cognizance of them may, under certain circumttan- 
o6s, be concurrently exercised by the State Courts. 

638. The Power " io establish an uniform system of 
JsTaturalization" is necessarily exclusive, especially as 
it is provided in a subsequent part of the Constitutioni 
that "the Citizens of each State shall be entitled to 
all th^ privileges and immunities of Citizens in the 
several States ; and accordingly this power has been 
judicially held to be exclusive, on the ground of its 
direct repugnancy or incompatibility v^ith the exer- 
cise of a similar power by the States. 

639. The Constitution contains no definition of the 
character of a Citizen ; but the term is used in plain 
reference to the Common Law, which is regarded 
not only as the means or instrument of exercismg the 
jurisdiction conferred by the Constitution, but in 
many instances must be resorted to as the interpreter 
of ius meaning. 

640. At the time the Constitution was adopted, 
the Citizens of each State, collectively, constituted 
ihe Citizens of the United Sftates ; and were either 

• Native Citizens^ or those born within the United 
States, or naturalized Citizens^ or persons bom else- 
where, but who, upon assuming the allegiance, 4iad 
become entitled to the privileges, of native Citizens. 

.641. All who were resident Citizens at the time of 
the Declaration of Iiidependenee, and deliberately 
■ yielded to that measure an express or implied sanc- 
jtion, became parties to it, and are to be considered as 
natives ; their social tie being coeval with the Nation 
itself. ^ - 

642. All persons born within the Colonies whilst 
subject to the British Crown, were natural-born Bri- 
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tkh subjects ; and it necessarily follows, that this cha^ 
racter was chan»sd by the separatioh of the Colonies 
from the parent State, and the subsequent acknow- 
ledgment of their independence. 

643. The rule, as to the point of time at which 
Americans bom' before the separation, ceased to be 
British subjects^ differs in the United States and in 
£ngland ; that established by the Courts in England 
adopts the date of the Treaty of Peace in 17^^ 
whilst the Federal tribunals have fixed upon the date 
of the Declaration of Independence. 

, 644. The settled doctrine in the United States js, 
that a person who left the country before the Decla- 
ration of Independence, and never returned, thereby 
became an Alien ; arid, as a general rule, the charac- 
ter in which Americans born before the Revolution', 
are to be considered, depends on the situation of the 
party, and the election made by him, at the Decla- 
ration of Independence, according to our rule, and!^ 
at the Treaty of Peace, accordmg to the British rule.- 

645. Difficulties have occurred in cases whefo* 
rights have accrued between these dates ; but if the' 
ri^ht of election be admitted at all, it must be deter-^ 
mmed by what took place during the Revolution, and^ 
between the Declaration of Independence and the^ 
Treaty of Peace. 

646. It is the doctrine of the English Ldw, tfiatf 
fltitural-bom subjects owe an allegiance which is iti- 
trininc and perpetual, and cannot be digested by any 
act of their own ; but it is a question which has beeft . 
frequently ind gravely debated in the Courts, whether 
this doctrine applies in its full extent to the United 
States. 

647. The best writers upon public Law, although 
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they treat the subject somewhat loosely, seem gene« 
rally to favour the right of the Citizen to emigrate 
and abandon his native country, unless there be some 
positive restraint bv Law, or he is at the time in pos- 
session of some pulilic trust, or his country be in dis* 
tress or at war, and in need of his services. 

648. The principle declared in some of the State 
Constitutions, that the Citizens have a natural and in- 
herent right to emigrate, amounts to u renunciation 
by those States, of the English Common Law, as be- 
ing repugnant to the natural liberty of mankind ; pro- 
vided emigration is intended in those cases to be used 
as synonymous with expatriation. 

649. But the allegiance of Citizens of the United 
States, is due not only to the local Governments un- 
der which they reside, but primarily to the General 
Government, which alone affords them National pro*- 
taction ; and the doctrine of final and absolute expa- 
triation, although frequently discussed, remains yet to 
be finally settl^ in the Courts of the United States, 

650. This doctrine, however, is not applied by the 
British Courts to Americans bom before the Revolu- 
tion, as the Treaty of Peace is deemed a release from 
their allegiance, of all British subjects, who remained 
in this country. 

65L As the British doctrine is, that Americans 
bom before the Revolution, by remaining in the 
United States after the Treaty of Peace, lost their 
character as British subjects ; so the American doc- 
trine is, that by withdrawing from the country, and 
adhering to the British Government after the Declar 
ration of Independence, they lost, or rather never ac- 
auired, the character of American Citizens. 
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652. All persons bom out of the jurisdictioii of the 
United States, are termed Aliens ; bat there are some 
exceptions to this rule» derived from the ancient 
English Law ; as in the case of children of publie 
Ministers born abroad^ whose parents owed not even 
a local allegiance to the foreign power; and all 
children born abroad of English parents, were con- 
sidered as natives of England, if the father went^and 
continued abioad in the character of an English sid)- 
ject. 

653. By the existing Law of the United States 
Irelattve to Naturalization, it is declared, that the chil* 
dren of persons who were, or had been, Citizens of 
the United States at the time of passing the Act, 
thould, though born out of the United States, becon- 
sidered.as Citizens ; but that the right should. not de- 
scend to persons whose fathers had never resided 
within the United States. 

654. Aliens coming to the United States, with thd 
intention of permanently residing therein, have many 
inducements to become Citizens, as they are incapa- 
ble, until naturalized, of possessing a stable interest in 
lands in many of the States, or of holding any civil 
office, or of voting at elections, or taking any active 
share in the administration of the General or State 
Governments. 

655. A convenient and easy mode has been pro- 
vided by Congress for removing the disabilities of 
Aliens ; and the terras on which every Alien, being a 
free white person, can obtain the xjualificatioDs and 
{)rivil^s of a natural -bom Citizen, are prescribed in 
the several Acts of Congi^ss relative to the subject. 

656. The ridits of Aliens to the privilege of Natu- 
ralization are, by these Laws^ submitted to the deci* 
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•fiion of Courts of Record; and a person duly na* 
;turalized, becomes entitled to all the privileges and 
ii^niunities of a natural-bom Citizen, except that a 
residence of seven years is requisite to enable him to < 
hold a seat in Congress, and that he is no^ eligible to 
the office of President of the United States, or of 
<5oyernor in several of the States. 

^ 657. The Power of Congress " to establish uniform 
Jmws on the subject of Bankruptcies,^* is intimately 
-connected with the regulation of Commerce ; and 
fthere are peculiar reasons why the National Govem- 
tment should be entrusted with this power, arising 
irom the importance of preserving uniformity and 
equality of rights amongst the citizens of all the States, 
:and of maintaining commet-cial credit and intercourse 
«vith foreign Nations. . 

658. Under Governments whidi authorize perso- 
fial arrests and imprisonments for debts, it has been 
Ibund necessary to provide for the relief .of debtors, 
in cases of inevitable misfortune ; and especially in 
-the case of insolvent merchants, who, from the habits 
.and nature of trade, are under the necessity of giving 
and receiving credit, and of encountering extraordi- 
4iary hazards. 

659. Bankrupt and Insolvent Lavirs, besides reliev- 
ing the debtor, are intended to secure the application 
of his effects to the pa5rment of his debts ; and the 
distinction between them is not so clearly marked as 
io determine with positive precision what belongs 
exclusively to the one or to'the other species of these 
Laws. 

660. Bankruptcy, in the English Law, has by long 
and settled usage received an appropriate meaning j 
and has been considered applicable only to unfortu- 
nate traders^ who do certain acts which afford evi- 

P 
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dence of their intention to avoid the payment of their 
debts ; or of their inability to discharge them. 

661. It has been said that Insolvent Laws are such 
as merely liberate the person of the debtor, whilst 
Bankrui^ Laws discharge him from his contracts ; 
but this distinction is not supported by any uniformity 
of legislation, and it is the more difficult to discrimi^ 
nate between them, because Bankrupt Laws fre- 
quently contain those regulations which are generally 
foand in Insolvent Laws, and Insolvent Laws some 
that are usual in Bankrupt Laws. 

662. Although Bankrupt Laws are generally and 
|M»perly confined in their operation to the trading 
dasses, who are most exposed to pecuniary vicissi- 
tudes, yet, as misfortune and poverty may also over- 
take those who pursue other occupations, the latter 
are not excluded from the protection of the State Le- 
gislatures. 

663. Nor ought traders or their creditors to be left 
without means of relief, in case Congress do not in 
their discretion think proper to exercise the power 
vested in them relative to Bankruptcy ; and according- 
ly this power is held not to exclude the right <rf the 
States to legblate on the subject, except when the 
power has been actually executed by Congress. 

664. The power of Congress to establish uniform 
Laws on the subject of Bankruptcy, is not granted in 
such terms, nor are its nature and character such as 
require that it should be e^Lcrcised exclusively by 
Congress ; consequently a State has a right to pass 
either Bankrupt or Insolvent Laws, provided there be 
no Act of Conffress in force establishing a uniform 
system of Bankruptcy, with which the State Law 
woidd conflict. 
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665. But the power of the States does not extend 
to passing Bankrupt or Insolvent Laws which dis^ 
charge the obligation of antecedent contracts ; for, un- 
der the restriction contained in the Constitution, a 
State Law can discharge such contracts only as 
were made subsequently to its enactment, within the 
State and between its own citizens, -and it does not 
extend to contracts, although made within the State, 
if made with a citizen of another State ; nor to any 
contract, by whomsoever made, if made in other 
States or foreign countries. 

666. The Legislature of the Union possesses the 
power of enacting Bankrupt Laws, and the State Le* 

fislatures of enacting Insolvent Laws ; and a State 
as, moreover^ authority to pass a Bankrupt Law 
when no Act of Congress exists on the subject with 
which the State Law might conflict. But whether 
Congress legislate on the subject or not, no Bank- 
rupt, Insolvent, or other Law passed by a State, is 
permitted by the Federal Constitution " to impair the 
obligation of Contracts." 

667. Although Congress has heretofore exercised 
the power vested in it relative to the subject, yet its 
former Bankrupt Laws were suffered to expire by their 
own limitation ; and at present there is no uniform sys- 
tem of Bankruptcy in operation in the United States. 

668. The power of Congress " to prescribe^'*^ in its 
discretion, " by general Laws, the manner in which the 
public acts, records, and judicial proceedings of each 
State shall be proved, and the effect they shall have in 
other States,'^ has been found, as was intended, a con- 
venient instrument of justice, and particularly bene- 
ficial on the borders of contiguous States, where 
persons and effects liable to judicial process, may be 
suddenly and clandestinely removed to a foreign ju- 
risdiction. 
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669. The clause vesting this power previously de- 
clares that " full faith and credit shall be given in each 
State^ to the public acts, records, and judicial prcf- 
-eeedings of every other State ;" and the Act passed 
by Congress in execution of this power, not only 
prescribes 4he manner of authentication, but declares 
that when so authenticated, they " shall have such 
faith and credit given to them in every Coort within 
the United States, as they have by Law or usage in 
the Courts of the State from whence they are taken.^ 

. 670. The Common Law gives to the Judgments 
of the Courts of one State the effect of prima facie 
evidence, or evidence open to impeachment, expla- 
SStiOHi or C0!l*r?.d!9^^°« ^^ the Courts of every otlier' 
^^ ' ' but the Constitution contemplates, and Con- 
State , ^-.pp,,*. , " • ^ ^ . . . ,_^ 
^es^ have e>^9Uf,ca, a further power oi givmg a vmm^ 
clushfS efifect io mwjh judgments as evidence admit- 
ting neither of impeachment, explanation, or contra- 
diction, in the Courts of every other State, »rot?idecf 
«hey have that effect in the Stat^ in which they am 
rendered. 



CHAPTER IV. 

OP TfflB POWERS VESTED IN THE FEDERAL GPVBRNHENT, 
RELATIVE TO CERTAIN MISCELLANEOUS OBJECTS OP GK- 
NBRAL UTILITY. 

67L The Powers vested in the Federal Govern- 
ment, in relation to certain Specified objects of ge- 
neral utility, comprehend 

L A Power " to promote the progress of Sci- 
ence and the useful Arts, by securing, fear 
limited times, to authors and inventors, the 
exclusive right to their writings and disco^ 
veriest" 
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672. Before the American Revolution, the right 
of property of authors and inventors in their inven- 
tions and discoveries^ was made a question in Eng* 
land ; and it was finally settled by a Judgment of the 
House of Lords, reversing an almost unanimous de- 
cision of the Court of Kmg's Bench, that Uiis right 
had no foundation in the Common Law. 

673. Even those Judges in the Court below, who,* 
reasoning upon different principles, arrived at the op- 
posite conclusion, seem to have been perplexed with 
the indefinite nature of such a right, ami embarrassed 
by the consequences of admitting it 

674. To deprive men of genius of the right to the 
profits of invention was, on the one hand, discourag- 
ing to the useful arts, and injurious to the progress 
of learning and science ; whilst, on the other hand, an 
unlimited right to the exclusive enjovment of the 
fruits of genius and discovery, although for a tkne it 
might stimulate both, would, in it^ consequences, 
levy a perpetual tax on posterity, and impede the 
progress of invention itself. 

675. Yet, to deny to inventors the fair profits de- 
rivable from their talents and exertions, seemed to 
be at variance with the dictates of natural justice aqd 
liberal policy, as it was, in effect, to deny to genius its 
appropriate reward ; and to withhold from the pow- 
ers of intellect, one of the strongest stimulants to 
their activity. 

676. The existing Statute, enacted in the reign of 
Queen Anne, limiting the rights of authors and in- 
ventors to a term of years, was re^garded as a com- 
promise by which their claims were acknoyrledged, 
their rights defined and protected, and their reward 
secured ; whilst a public interest was effectually ^?e- 
ated, and its bene& transmitted to polarity, 

p2 
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677. With this Statute^ and this deciin<m before 
them^and vfith a fall knowledge of the principles and 
policy on which both were ibundea, the several 
States ceded to Congress the power " to promote 
the progress of Science and the useful Arts, by se* 
curing, for limited times, to authors and inventors the 
exclusive right to their writings and discovieriesJ^ 

678« The English Law bad limited the right to a 
term of years ; the Power ceded by the Federal Cott- 
stitution was to .secinre it /or lindied times; the for- 
mer restricting the cigM to a definite term ; Ae lat- 
ter adopting the same principle, but leaving the quan-^ 
turn of interest to the discretion of Conp:^ss» 

679. la execution of this power, 8^veraI Acts have 
been.pt^sed by Congress, an4 are now in force, de- 
fining the times for which the exclusive rights of au- 
thors and inventors t6 their respective writings and 
discoveries, shall te enjoyed, and securing tlwsm in 
such' ^oyment 'for different periods in different 
eases. ' ' •. • - 

680. The object, therefore, of this provision of the 
Cmist^tion, and of the Laws enacted under it, was - 
twofold ; first, to secure* to' inventors and authors a 
reward for their genius, by granting them an excUi- 
sive privilege for limited times ; and secondly, to se- 
cure tp. the public the benefit of their inventionE^ by 
bringing the property in them into the common 
stock, after the expiration of the exclusive grant. 

681. This double object can oi^ be efl^cted by 
siich a'construction of the Coni^tution as vnll leave 
to Coi^ress the exclusive power of legislation on the 
mibject ; althou^ it ha& been hctld in some of the 
State Courts that the power is Concurrent and may 
be exercised by the State legislatures, provided tteir 
laws do not contravene the Acta oCCo^«s& 
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682. Prior to the adoption of the Federal Coostiv 
tutxon, le^ative AcXu in faTOur of valoable discore^ 
ries and improyements had been passed in some of 
the States ; but their efficacy being confined i6 the 
respective limits of those States, the pcivileges they 
conferred were of little value ; and it was ptovidBd 
in the first Act of the National l^slature, in relation 
to the subject, that the applicant for the benefit of the 
national protection, should surrender his right uilder 
any State Law. 

683. Hence it seems to hate been supposed that 
Congress could not effectually, secure the exclusive 
rights of authors and inventors, without the exerciser 
of an exclusive power of legislation on the subject ^ 
and the necessity of such a power was an adequate 
reason for vesting it in the paramount authority of 
the Union. 

684. The power under consideration falls undei^ 
that class of cases, in which the exercise of a similar 
power by the States would be repugnant and con^ 
tradictory to the power vested m Congress ; and in 
relation to its particular objects^ the power of Con* 
gress seems to b^ necessarily exolusive, both from 
the terms^ and the nature, of the grant* 

685. Thp power of Congress being to secure the 
exclusive rights of authors and invemors/#r HmUed 
time$9 a concprrent power in a State over the sub" 
ject, must arise from the unceded portion of its sove* 
reig^ty, and must consequently be a power vfiUumi 
iimil of time ; but Congress could not secure to the 
inventor for a limited time the enjoyment of tha( 
wUch a State might grant to another /oreter. 

686. The power of Congress seems^ moreover, to 
be e^uritet m this case, from^ <Ae nali^« qflAe^riMl ; 
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because if each of the States have a concurrent right, 
its exercise by .them would defesit-the twofold object 
of the grant ; which was to secure to the public the 
benefit and transmission of invention, as well as to 
reward authors and inventors for their productions 
and discoveries. 

687. If the individual States have a concurrent 
power v^th the United States, it is "evident that 
neither of those objects Can be secured by Congress, 
for if Congress prescribe fourteen years as the limit 
of exclusive rights, and render them common at the 
expiration of that period ; each State might fix a dif- 
ferent period, or might ^cure a right of property to 
authors or inventors without limitation of time ; or 
might reduce the term of exchisive enjoyment to a 
minimum^ or even declare their writings and disco- 
veries to be common propeVty. 

688. If a State in the exercise of any of the inde- 
pendent powers of legislation retained by it, comes 
mto collision with this power of Congress, and privi- 
leges granted by the respective authorities of a Stale, 
and of the Union come into actual conflict, and are 
found repugnant or*irreconcileable with each other, 
the State Law, or the right or privilege claimed under 
it, must, as in other cases of colKsion, yield to the su- 
perior power of Congress. 

'689. As a coasting licence not only ascertains the 
National character and the ownership of the vessel, 
but confers a right of Navigation ; — and as a right to 
iiDport goods involves the right to sell them ; so a 
Patent or a Copyright not only ascertains the title of 
the Patentee as an inventor or an ^author, but con- 
fers on him a paramount right of using, and vending 
to others to use, his discoveries or wntings. 

690. There is this distinctbOy however, b^weea 
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the property which an author may fcave in his wri- 
tings, and that which an inventor may have in his 
discoveries, that the foriner has no beneficial property 
•whatever in his works independent of what may be 
derived from their sale ; whilst an inventor may, 
in a veij restricted sense, use his invention for pur- 
poses of profit. 

691. To both authors and inveotors, a right of sale 
is nevertheless indispensable, though more manifestly 
so in the first case than in the last ; as every other 
mibject of propertjr may be partially enjoyed, although 
the right of sale be restricted or forbidden ; but the 
right of property of authors and inventors is so e»« 
sentiaBy connected with the right of sale, that the 
mhibition of th^t right annihilates the whole subject. 

6d3. Accprdin^y the Acts of Cong^ss passed in 
Virtue oJf this constitutional power, secure to an au-, 
thor, or his assise, " the fik>le right and liberty of 
printing, reprinting, pvhlishing and vending^* his work; 
and to a Patentee, ^ the full and exclusive right and 
liberty of making, constmcting, usmg^ and vendinft to 
ciJun to be used,** his invention or discovery, wmm 
the times limited for the ei^oyment of their respective' 
privileges. 

693. A State may probihit the use (^ any particu^ 
lar invention «• noxious to (he haalth^ imurious to. the 
mcNPak, or in any re*pect prejudicial to the welfare of 
its eitiaens ; but the Gk»vemm«Dt of the Union must 
possess exclusively the power of deternmung whether 
en invention for which a Patent is sought, be useful or 
pernicious^ i.t. whether it be ona fbc which a Patent 
ought to be granted 

694. As the <^ect of ^constitutional power of 
(/oofl^s is the promotion of the uB^fid Arts, an k^ 
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vention useless or pernicious would not be a proper 
subject for its exercise ; but should a Patent for such 
an invention have, unadvisedly been issued, the Na- 
tional authority may repeal the Patent, and interdict 
the use of the noxious discovery. 

695. If a thing in itself pernicious, be patented, 
the Patentee could recover no damages for the viola- 
tion of his right ; as his Patent would confer no right 
of property : and if a patented invention be useful in 
itself, hut the art or roaj;iufacture to which it relatesr 
be injurious in its exercise to the public health, the 
Patent would afford no protection for the nuisance ; 
because private interests must in all cases yield to 
the public good — and not because the Federal power 
is sdperseded or controlled by the State Laws. 

696. So if the author of an immoral or libelous 
book prosecute for the invasion of his Copyright, he 
could recover no indenmity ; and if prosecuted for 
his ofience against the State Law in issuing such a 
publication, the authority of the United States would 
not protect him ; because, in the one case, his Copy- 
right would invest him with no right of property ; and 
in the c^her, wou^ convey no right to use his property 
to the injury of others. 

697. Restrictions imposed by State Laws, which 
are general in their -opemtion, add not confined to 
Patentees or authors, m no sense derogate from the 
exclusive>power of Congress to promote the progress 
of Science and the useAil Arts. 

698. But a construction of the Constitution, ad- 
mitting that the States, in the exercise of an absolute 
discretion, may prohibit the introduction or use of any 
particular invention or writing, for which a Patent or 
a Copyright has been regularly obtamed and continues 
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in full force, would render the power of Congress 
nugatory; and the States would substantially retain 
the very power they had nominally parted with. 



The several States, nevertheless, retain aU 
other means ofTewarding genius, promoting Scieace 
and the Arts, of encouraging new discoveries, and 
inviting useful improvements, except this particular 
poweV ceded to the Union ; and each State may use 
them in any way that ingenuity aqd g(>od policy may 
dictate, and which does not interfere with the exer- 
cise of the power vested for those purposes in Con- 



700. The reason of this difference is, that all other 
modes of rewarding and encouraging genius, promot- 
ing Science, and inviting improvements in the useful 
Arts, may, \^ithout danger of being defeated by the 
coDflicting Laws of co-ordinate Legislatures, be safe- 
ly committed to the several States ; whilst from the 
peculiar nature of the Federal system, the simple 
OQode of securing^a right of property to authors and 
inventors in their writings and .discoveries^ must, in 
order to effect that end, be exclusive in the General 
Grovemment. 

70L The next Power of a miscellaneous character 
which the Constitution vests in Congress, is 

II. Tb^Power " to exercise exclusfve Legisla- 
tion in all caaea whatsoever, over suchDis- 
trict not exceecHng ten miles square, as 
might, by cession o? particular Statef^ and 
the acceptance of Congress,^ become the 
seat of the Government of the United 
States ; dnd '' to exercise like authori^ over 
all places pui^hased by the consent of the . 
Legislatures of the States in which the 
same shall be situate, for 4be ereetion of 
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forts, magazines^ arsenals, dock-yarda, and 
other needful buildings/' 

.702. Without complete supremacy and control al 
(SlX the^seat of the National GoveJumeBt, the Federal 
avthority might be insulted, and its proceedir^s in- . 
terrupted with impunity ^ whilst a dependence of 
the members of the General Government on orte of 
th^ States for protection in the exercisef of their du*- 
des, might sul^ect tha National Councils to the in^'* 
putation of partiality. 

703. This consideration had the greater weight, 
«s the publm archives liable to destruction woukj 
accumulate, "and the gradual multiplication of public 
documents, at the stationary residence of the Gro- 
vernment, would create further obstacles to its remo- 
val, and further abridge its necessary independence.. 

' 704. The necessity of a like authority over the 
foHs, arsenals, dock-yards, and their appendages, es- 
tablished by the National Government, is not less evi- 
dent ; as the public money expended on such places, 
find the public property deposited in them, require 
that they should be exempt frcwn the authority of the 
particular jState ^ which they are situate.. 

705. Not would it be proper that places on which 
the security of the entire Union might depend, should 
be^ any degree dependent on ja particular member s, 
whkst all seruples i^d i^bjections are obyiated by 
re(|miii)g the concurrence of the States concerned, 
in ev€i^ sudi ostablishment. 

706. The ceaskk^ erf teiritory contemplated for 
the fitst object were duly made, and Congress were 
thereby enabled to execute this power, by establish'- 
ing, iiiKle> their own jurisdiction, a perm wejit s^t for 
the National Qpyenunent 
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707. This Territory was erected into a **■ District** 
under the exchisive jurisdiction of Congress* by the 
name of** the Distriol a/ Colutninnj" and ** the City 
of Washington" was built in a central position there- 
in ; the necessary edifices were erected for the ac- 
commodation of the Federal Government, and its 
seat ^as permanently e^abTished there at the com- 
mencement of the present century. 

708. -Municipal Corporations hav6 been created 
by Congress for managing the local concerns of the 
Federal City, and of the Cities of Georgetown and 
Alexandria, which are also both comprised withiir 
the limits of the ten miles square ceded by the States 
of Maryland and Virginia, for the purpose expressed 
in the Constitution. 

709. Laws have ftom time to time been passed by 
. Congress for the government of the District of Co- 
lumbia, and local Courts have been established there- 
in for the administration of justice. But the Acts of 
Congress odopt the Laws of Maryland and Virginia 
as the Law of ihe several portions of the District 
ceded by thos^ States respectively^ with such altera- 
tiohs only as were rendered necessary by the chan^ 
of jurisdiction ; but the separation and transfer of ju- 
risdiction did not affect coBtracts existing between 
individuals. 

710. Although the inhabitants of the District of 
Columbia ceased, by its separation from Maryland 
and Virginia, to be Citizensof those respective States ; 
yet, as Citizens of the United States, taey are entitled 

. to the benefit of all commereiaF and political Treaties 
with fo)'eign powers, and to the protection of the 
Union^ at home as well as abroad. 

711. Notwithstanding the power of Congress to* 

Q 
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exercise exclasive jurisdiction over the Federal Dis- 
trict includes the power of taxing its inhabitants, they 
do not in any manner participate in the election of 
members of the House of- KepresentatiTes, or of 
Electors of President and Vice President 

712. But this departure from the rule which holds 
taxation and representation to be inseparable, is not 
deemed malerial or important ; as the inhabitants of 
the District of Columbia voiuntorrily relinquished the 
ru[ht of representation, and.adopted the whole body 
of Congress as their legitimate Government. 

713. The next power falling within this miscella- 
neous class, is 

III. The Power of Congress *' to declare the 
punishment of Treason'* against the United 

States. 

^, 

•714. It is a general principle, that every Govern- 
ment contains within itself, means and capacity for 
its own preservation ; had the express enumeration* 
therefore, of this power been omitted in. the Consti- 
tution, the Federal Government woQid not "have been 
left dependent on the several States to protect it fixHn 
treasons and conspinLcies. 

715. To have left the power of self-defence to 
inference, would nevertheless have been unwise and 
unsafe, as artificial and constructive treasons have 
been frequently converted into engines of oppression 
•od t3rranny ; it was therefore deemed expedient 
to insert in the Constitution a definition of the crime, 
to prescribe the proof requisite for conviction, and 
to restrain Congress, in punishing it, from extending 
* the consequences of guilt beyond the person of the 
(lender. 

71& Treason against the. United States is accor- 
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diRgly declared to coi^ist "only in levying war 
against them, or in adhering to their epemi^, giving 
tbem^aid and comfort ;" that "no person shall be 
convicted of Treason anless on the testimony of twa 
witnesses to the same overt act, or on confession ia 
open Court ;" and that " no attainder of Treason shall 
work corruption of blood or forfeiture, except during 
the life of the person attamted.^' 

♦717. The term "levying war,'* is of technical sig- 
nification, find is adopted from the English Statute of 
Treasons, with the construction which has been ' 
given to it-in the Pnglish Courts ; and the " war^ in- 
cludeA in the term, comprehends internal rebellion a« 
well as hostilities from abroad. 

718. A conspiracy to subvert by force the Go* 
vernment of the United States, violently to dismem- 
ber the Union, to coerce the ref5eal of a general 
Law, or to revolutionize fl Territorial Grovemment 
by force, if carried into effect by embodying and as* 
sembling a military, force in a military posture, are 
overi acts of levying war ; and not only those who 
bear arms, but those who perform the various and 
essential parts, which must be assij^ed to different 
persons for the. purpose of .prosecuting the war, ar^ 
guilty of the crime of Treason. 

719. But a mere conspiracy for any such purpose, 
unaccompanied' by any overt act, iff not Treason; 
and to constitute a " levjnng of war," there must be 
an assemblage of persons with intent to effect by 
force a treasonable purpose; but the mere enlist- 
ment of men fo^such a purpose, is not sufficient 

• 720. Nor, on the other hand, is it necessar>' that 
an individual should appear in arms, to constitute the 
guilt of Treason ; for if war be actually levied, u e. 4f 
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a body of men be actually assembled for the purpose 
of effecting by force a treasonable design, all those- 
wbo perform any part in the conspiracy, however 
hiinute, or however remote they may have been from 
the scene of action, if actually leagued with the 
others, are considered as traitors. 

72 1« Similar* acts committed against the Laws or 
Government of a particular State, are punishable ac- 
cording to the Laws of that State ; but adhering toa 
foreign nation at war with the United States, and af- 
fording it aid in the prosecution of hostilities, is Trea- 
son against the United. States, and not against the 
particular State of which the party is a Citizen. 

.7S3. A confession of guilt made out of Court is 
excluded" as evidence by the terms of the Constitu- 
tion ; but after the overt act of Treason is proved by 
two witnesses, 8nch<x>nfession may be given in evi- 
dence by way of corroboration ; and the testimokiy 
of the two witnesses must be to the same overt act, 
and not, as in England, to two different overt acts^ 
the same species' of Tpeason. 

723. In affixing the penalty of death to the crime 
of Treason, .Congress have acted on a Construction 
of the Constitution, which assumes a discretion in - 
them to omit forfeiture as a part of the punishment, 
tvtn during the life of the offender ; as they have de- 
clared, that " no conviction or judgment shall worii 
corruption of blood, or any forfeiture of estate." 

724. Corruption o/'^/ooci is derived from the Com- 
mon Law of England, in reference to the Feudal sys- 
tem t>f tenures, and signifies that an attainted person 
can neither inherit lands from his ancestors, retain 
those of which he is in possession, nor transmit them 
by descent .to his heirs ; and that be is also incapable 
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of transmitting a title derived by descent through 
him from a remote ancestor. 

726. This doctrine is founded on a JegaL iictioD, 
and is equally at variance with the liberal spirit of 
modern times, and the elementary principles ofjus- 
tice*; and in carrying this power into execution, Con- 
gress has humanely and >tiscly stopped short of its 
constitutional authority. - • . • 

726. The power of punishing the crime of Trea- 
son against the * United States, is necessarily exclu- 
sive in the Gteneral'Govertiment, and a State Cannot 
take cognizance of tKis offence, wtiatever jurisdfCtimi 
it may exercise in relation to Treason conmiitted ex- 
clusively against itself. But it is a question whether 
any case of Treason against a State can exist since 
the adoption of the Federal Constitution, which is not 
at the same time Treason against the Uj»ted States, 
-t\nd merged in \U 

727. Another Power of a ipiscellaneous nature 
vested in the Federal Government,- is • 

IV.. The Power of " admitting new States 
into the Union." 

'• 

728. As the United States possessed, at the adop- 
tion of the Constitution, an extensive National Ter- ' 
ritory, and might acquire more either by conquest or 
cession, this power was with propriety vested in the 
National Government. But it was not granted with- 
out restriction, as " no new State can be formed or 
created' within the jurisdiction of any other State ; 
nor any State be formed by the junction of two or 
more States, without the consent of the Liegislatures ' 
of the States concerned, as well as of Congress." 

729. Since the adoption of the Constitution, large 

q2 
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acquisitions of National Territoi^hitve been made by 
the purchases of Louisiana and Florida, and by ces- 
sions /ron> the State of Georgia ; -tind the constitu- 
tionality of the two former acquisitions^ though for- 
merly questioned, is now considered as s^tled be- 
yond ail practical doubt. 

730. When the preliminary measures were taken 
for the admission of the State of Missouri into the 
Union, an attempt was made to include a prohibi- 
tion against the introduction of Slavery into that 
^tate, as a condition, of the admission ; but the con- 
stitutional ^uthx>rity of Congress to impose such a re- 
striction, was questioned on th^ groujid oi^its incon- 
sistency with the sovereignty of the State to be ad- 
mitted ; and of the equality of the latter with the 
other "States. 

731. The. final result of the proceedings which au- 
thorised the erection of that State, ^ems to establish 

* the authority of Congress to impose such a restric- 
tliQiiy although none was applied in that case ; and 

an objectiqji of a similar character, which had been 

taken ta the compact between YirginJA and Ken.- 
. tucky, containing conditions upon \riiich the latter 

was erected into a sepsCttite State, was overruled by 

the Supreme Court. 

732. The next power to be enuBoerated in thfe 
miscellaneous class, is 

V. The Power of Congress "-to dispose of, 
and make all needful rules and regulations 
respecting the Territory, and other pi^ 
perty belonging to the United States." 

733. This Power is in itself obviously proper^ and 
was specially requisite to avoid an objection which 
had been tal^ under the Confederation^ to th&coih- 
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Btitutional authority of Congress over the Tertntojy 
ceded to the Unked States during the existence of 
that compact ; and i^ is accompanied by a condi- 
-tion not only proper in itself, but probably rendered 
necessary by the jealousies and controversies which 
existed "with regard to that Territory, and which pro- 
vides that " nothing in the Constitution shall be so 
construed as to prejudice any claims of the United 
States, or of any particular State.*' 

734. As th& General Government possesses the 
rigbt to acquire* Territory, either by Conquest or by 
Treaty, it would seem to follow as an inevitable con- 
sequence, that it possesses the power to govern what 
it .may so acquire, especially as the Territory, when 
acquired and held b^ the United - States, does not 
thereby become entitled to self-government, as a 
State or as a Territory, and is not subject to the ju- 
risdiction of any of the individual States. 

735. The power of GoogFcss over the public Ter- 
ritoryv beyond the limit? cf State jurisdiction, is ex- 
clusive and universal ; and * its legislation is subject 

no no control, but is absolute and unlimited, unless so 
. far as it may be> affected by stipulations in the ces- 
sions, or by the ordinance of 1787, under which 
parts of it were settled: 

•* . * . • 

736. But the powr of Congress to regulate the 
other National property, unless it has, by cession of the 
States, acquired exclusive jurisdiction therein, is not 
necessarily exclusive in all cases, notwithstanding the 
right to the soil may have beeQ conveyed to the 
United States by the former proprietor. 

737. The " guaranty,'' by *• the United States to 
every State in the Union, of a republican form of Gro- 
Yemment,'^ to " protect each of them against' inva- 
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fiiph ; and on application of the Legislature, or of the 
Executive, when the Legislature cannot be convened, 
against domestic violence,'* may be considered as 
the ^ " 

VL Miscellaneous power vested in the General 
Government, as it gives to it a right *of in- 
terference with respect to the objects of the 
guaranty. 

738. Without this guaranty the interference of the 
Gen^rafl Government in repelling domestic dangers 
and commotions, which might threaten the existence 
of a State Constitution, and involve the destruction 
of other States; and even of the National Govern- 
ment itself, could not be demanded from it as a right ; 
and no succour could be constitutionally afforded 
by the Union, to the friends and supporters of the 
State Government. 

739. In a ""confederated Government, founded on 
republican principles^ and composed of republican 
members, tne superintending (government ought to 
possess authority to defend the whole system from 
innovations* affecting those pripciples ; and the morrf 
intimate the Union, the greater interest have its mem- 
-ber^ in the political institutions of each other, and the 
greater right to insist that the forms of government 
under which the general compact was entered mto, 
should be substantially maiptaihed. 

7^. But the mere compact without the power to 
enforce it, would be of little value ; and hence the 
term " guaranty*' indicates that the United States are 
authorized, and bound, if possible, to prevent every 
State m the Union from relinquishing a republican 
form of GrovernmenL 

74L Ttoe Constitutioo, however, imposes no otlier 
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restriction upon the atteration of the*State Constitu- 
tions, than that they shall not vary from the repub* 
lican form ; so that, whenever'a State chooses to sub* 
stitute Another Republican Constitution in place of 
that previously existing, it has a right se to do ; and 
is equally entitled to claim for it the benefit of the 
Federal guasanty. 

743. Protection against invasion is due from every . 
€k>vernment to the members composing it; and the 
Federal Constitution secures each State not only from 
foreign hostility, but against the ambitfous or vindic* 
live enterprize of its more powerful neighbours* 

743. Protection against <]omestic violence is in- 
cluded in the stipulation with equal policy and pro- 
priety, as it affords the. means of. enforcing the gua- , 
ranty whenever a faction, or a minority in a State, 
endeavours by force to subvert the republican form 
of its Government. 

744. The guaranty, moreovcft*, extends to the acts 
of a majority of a State when directed to any object 
of unconstitutional violence ; in which case the Ge- 
neral (government is equally bound to {)rotect the 
State authority : and besides, there are certain parts 
of the State Constitutions, which are sp interwoven 
with the Federal compact, that violence cannot be 
done to the one, without injury to the other. - 

745. This rightof interference, however, can only 
be exercised when the violence is directed against the 
State Constitution alone ; and in that manner acci- 
dentally and indirectly affects the Government of the 
Union ; for, when the violence is inimetliately direct^ 
ed against the Federal authority^ the National Go- 
vernment is invested with power to repress it, inde- 
pendently of any requisition of th^ Stat^, 
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746. The last of the miscellaqeous powers vested 
. in the National Government, is 

VII. The Power of Congress to propose Annend^ 
ments to the Constitution, and to call Con- 
ventions for amending it, upon the applica- 
tion of two thirds of the States. 

747. As it must have been foreseen that useful 
alterations of the Constitution would be suggested by 
experience, and rendered necessary by time and 
change of cii:cumstances, it was requisite that some 
mode of amending it should be provided ; and those 
adopted, guard equally against the facility which 
would have rendered the (Joyemment unstable, and 
the difficulty which'might have perpetuated its faults. 

748. Two moded of amendment are provided in 
• the Constitution itself; one, at the instance of the 

General Govenlment, through the instrumentality of 
Congress ; the other at the instance of the States, by 
means of a (Jeneral Convention. 

749. Congress", whenever two thirds of each House 
concur in the expediency of an amendment, may 
propose it for adoption ; and the approval of the Pre- 
sident is not required to any amendment'of the Con^ 
stitution proposed by Congress. 

750: The Legislatures of two thirds of the States, 
may require a Convenlion to be called by Congress, 
for the purpose of proposing amendments ; and in 
ekhei- case, three fourths of the States, either through 
their Legfsltitures or by Conventions called by them 
for the purpose, must concur in every amendment 
before it becomes a part of the Constitution. • 

751. It is, however, provided, that " no amendment 
shall in any manner affect" the provisions of the 

u,^u zed by Google 



CaBTAB. J v.* AMENDMENT OF CONSTITVTlOir. 101 . 

CoDstUution with respect to the importation of Slaves^ 
and the proportional imposition of capitation and 
other direct taxes ; and that " no State without its 
consent shall be deprived of its equal suffrage in the 
Senate." 

752. Twelve amendments have been incorporated 
into the Constitution since its adoption ; most of 
which have been explained in consi<;)^rinff the subjects 
to which they respectively relate, and tney are prin- 
cipally declaratory of the inalienable rights of indiyi- 
duals, or of those civil and political privileges which 
Society provides as the suDstitutes or auxiliaries of 
natural rights. 

753.. The amendipents not already treated of, are 
also declaratory ; and provide, by way of greater 
caution, that "the enumeratioji in the Constitution of 
certain rights, shall not be construed to deny or dis- 
parage others retained by thel^eople ;" and that " the 
powers not delegated to the United States, are re- 
served to the States respectively, or to the People." 

754. The former of these amendments was intend- 
ed to prevent any perverse or ingenious misapplica- 
*tion of the maxim, that " an affirmation in particular 
cases implies a negation in all others ; and that a ne- 
gation in particular cases implies an affirmation in all 
o^rs." * 

755. The amendment last specified, is merely an 
affirmation of a necessary rule for the interpretation 
of the Constitution ; which, being an instrument of 
Hcnited and enumerated powers, what is not conferred 
by it, is withheld, and is retained by the State Gro- 
vernraents, if vested in them by their Constitutions ; 
and if not, remains with the People as a portion of 
their residuary sovereignty. . . 
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756. This amendment, howevei*, does not confine 
the National Government to the exercise of express 
Bowers ; and implied powers must necessarily have 
Bfeen admitted, unless the Constitution had descended 
to the regulation of the minutest details of legisla- 
tion. 

757. It is a general principle, that all bodies politic 
possess all the pewers incident to a corporate capa« 
city, without an express declaration to that eflfect ; 
and one of those defects of the confederation which 
led to its abolition, was its prohibiting Congress from 
the exercise of any power " not expressly delegated/* 

758. It could never, therefore, have been intended 
by the amendment in question, to abridge arty of the 
Powers granted under the new Constitution, whether 
express or implied,— direct or incidental ; but its 
manifest and sole design was, to exclude any inter- 

Eretation by which other powers should be assumed 
eyond those which "had been granted. 

759. All the powers granted by the Constitution 
to the Government of the Union, whether express or 
implied,— dh-ect or incidental, are left by the amend- 
ment in their original state ; whilst all powers " not 
delegated,'* ^not all powers " not expressly delegated,*^ 
and not pronibited, are reserved. 



CHAPTER V. 

OF THE CONSTITUTIONAL RESTRICTIONS ON THE POWBKB 
OP THE SEVERAL STATES. 

760. The restrictions contained in the Federal 
Constitution on the powers of the States, have been 
distioguidied into two sorts : ihejirst, comprebeiid- 



I 



ing tfaoie. Hkaitetioiui whicli exp mbmivU^} the-Mfimd^ 
«ttch as are qualifitJL 

761. . The MrtriGtioBs- embracMl by the. fomer, 
prGAubk any Stale from eDtering, ialo aaj Treaty of 
Alliance or Confed€gratioii> fnmi graalni^ Ijetter» t^ 
Marqaeand Hepmal^iMNDii^inooerreiliitlaof hflle ^ 
•ereditv or Making ms^ t^uig. but gold or sMvar eoin m 
tender in jMiyneiU of debts ; from passing an^p biU of 
Attaindeil «« poH fact^ ism^ or Law impairing . the 
obligation of Contracts ; and'froni grantii^ ony-titltt 
.of nobility. 

T62b The {>oIi<gr of the ppohibition against Treaties^ 
^Kances, and.CJonfederations by the^several States^ 
is ■justi&ed'by lihe -advantage* of uniformity in all mat* 
t»rs relating to foreijgn i^ereourse ; -and by the ne& 
eessity of an immediale.respoosibilityto the Nation^ 
^ *an those for .whom iSie -Nation is responsible t0 
others. ' • 

T63L If every State were af Tiberty to enter into 
Treaties, Alliances, and-CollfederaciBi with foreign 
Stetesr or with other members of the Union, the 
yM»wer confided to the National Government, in re^ 
gard to the former, woukl be rendered jii^^atory $ 
Whilst the whole Cons^ution might be subverted by 
*tfai> exeroise of such a power ^amoi^gst the Skates 
tiiei]^9elves. - • 

; .764 The |>rekibtti(Hi 4^ grant Lfiitps of Jtfor^ 
andIleprmUi;iB s^porte^im the same general grounds 
pf policy ; as otherwise it would be m the power of 
a single Static to involi^e the wMe Union in war, at 
its p]eaep*e ; and akhougfa tjb€f issuing of Letters of 
Marque aild RejHni^ is not always •designed as a 
preliminary or provooatioa to war, jfet in its essence 
It is a measure^f -iKMitile retaliation jfor oaredresseA 
R 
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grievancefi, rekl^or supposed, and is aiost gma^y 
^ succeeded -by open hostilities. 

765. The prohibittiMuofrthe States to^^coin ino- 
rey," w^s necessary to gijre complete-effect to the 
pQwer of Ibe Union, in relatioii to the current coin ; 
and it arose from a Consideration^ of the -danger and 
fiBtoi]ityx)f cireulating base and i^^Krious^ins, where 
thexeins are vaiious in Take^-and denomif^tion, and 
issued by i^everal independent ^nd irrec^tfsiUe'au^ . 
tiiorities.- - -^ ^ . ^ - 

766. The prcAiWtion to " enfiit bills of credit," was 
tmply -justified .by the .kisses sustained between the 
war of the Hevolution ftnd- the adoption^ ihe Con- 
stitotion, from the fia^refiectsof paper money, and 
their inpirious^ects on public and privateHXHaiidence^ 
Qn the industiy and morals of<be people, on the Na- 
tional reputaUon, and. on- ihe character of Republi- 
canism itself. ' - ' ' . 

767. Were -^ach islate at liberty 4o regulate the 
value of its currency, whether of- coin or 'of paper,' 
there might, be as many different currencies as there 
are States ; and Ihe commenciar-intercourserl^etweeii 
themwould4)c proportioncdly impeded ; whilst retro- 
spective alterations x>f the value of its currency, m^ht 
be made 4:)y-aqy Slate^: iafrmid^ not only -c^ its own 
Citizens, but ef those of other States, as wdl as of the^ 
subjects^ of foreign powers ;. whereby harmony - 
amongst the States, and coniideoce^€aKi 7)eace with 
other Nations, woidd bcT interrupted, if^not destroyed. 

768. This restriotionron the power oSf the Stjites, 
'in connexion witb the^prohibition to make ^ny tiding 
but ^Id or silver coin a tender in^a^yment'of defa^s, 
-(which power is withdrawn from the States. <Mi the 
W»e principle,) has received a Judioid OQnstFw:tion 
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of the utmost knportance* both to the rights of ^km 
States add the authority .of the General .<joveriHDeiit» 

76a Although the term << bills of credit/' in its 
^arged^ and perhaps m its Titeral sense, may com- 
prehend any instninieiit by which a IShate engager 
to pay noonejr at a future day, thus including a certi*^ 
ficate given for nfM)ney. borrowed Pyet the language of 
the Con^totionv and theimschiQfa intended to be 
prevented, fcave been iield equally to' limit its inter- 
pretation to paper redeemable at a future day, in ra- 
ticipation of the public resources, and "intended to 
circulate through the comniuii^y for its-ordinary pur- 
poses as money.* •> ' . 

770. The Constitution considers the emission of 
bill^ of credit^ and the enactment of tencler LawSj^ 
as^ distinct operation's, which may Be separately per- 
£)rmed independently of each 5ther ; and to hold 
that bills of crodifr may be emitted, if. not: made a 
lawful tender in payment of debts, would be in effect 
to expunge thaf disli^ct and independent prohibitioa 
from the Constitution. . . - 

771. Bills of Attainder, tx. post facto Laws, and 
Laws impairing the obligatioq of Contracts, are coiii- 
trary to the first principles of the soeial Contract, and 
to ' every principle of sound legislation: the two' 
former are also expressly prohibited to Congress by 
the. Fe(ieral Constitution, ^nd to some of the State 
Legislatures, by declarations of rights pt*efixed to their 
Constitutions. 

. 772, Bills of Attainder are -such special Acts of the 
'Legislature as inflict capital punishmei)t upon persona 
whom they <leclare to be^guilty of high^oflences, with- 
out trial or conviction in the ordinary course of judi- 
cial proceedings. They haye generally been confined 
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to'tases ef Treascm, andtitfve fiev*rt)een resorted to, 
exeefrt in timefl of inlemat ^oDnmotion tmd Arbitrary 
misrule. ' 

^ 7T3. If tbeBill4nfliot a imlder f^im^hment thaa 
ileathji k i» caHed^ .0i// of Paim Osid Penalties ; but 
in the sense of the Constitution, it seems that bills of 
Attainder inokbde biUsof Pains, and Penalties, as it 
bats been held that '^ a bUl of Attainder amy fiffect the 
Itfe of an ttidividual, or may oonfiscate his property^, 
or both." . . 

374. Ex »057 /aeif^Laws, are those wWch render 
an at:t punii^able in a manner in whieh it was not 

funishable when committed ; and this^ definition em- 
races^bdtbLaws^ininbting personal or peconiai^ pe- 
nalties, foi'.ftcts before jnnocent, and Law^ passed 
after the commission if an iB:>Iawrul Set, which ea> 
banco its guilt/ or aggravate its puni^hniient. ^ 

* 7^5. -The term"* ex ptwst facto Law,** is often s^ 
posed to comprejhend all ^^aws having a rptro-acfive 
operation; but itdftechnlcal meaning id ccmtined ta 
such as declare eriminali^ an act doneliefbre the Law 
was passed, and which was not so at that time ; and 
such a» fi^ravate an 6fl^nce, and render It more • 
erinnnal thah it was* when committed, or iirfiict a 
greater punishment than the La^ZT annexed to a crime 
when it was perpetrated ; or to such as alter thfe rules 
of evidence, and admit different, or le^ testhnony toi^ 
convict the offender, than was required at the com- 
mission of the ofFenfee. 

776. Lams impairing the obligation of Contracts^ 
are generally BCtrospectivein their opemtiori, and are 
equally^ inconsistent with sound legislation, and th& 
firndamental principles of the social conh^ct. They 
are interdicted to the Slates^ but ^ai to the National 
Legislature* * * . 
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777.. By Contracts J in th.e sense of the Coit^tittition, 
are understood r^ — 1st. Every executed agreemetif, 
"whether between individuate, or between individtiala 
and a. State; and 2dly. .EvQjry e^ecuteiy agreement 
which confers a right of action, or creates a binding 
obligation^ in relationto subje'cts of a f alucdble nature, 
and which may be asserted in a Cfouft of Justice* 
But the term do6s not comprehend the p6Htical rela- 
tions between a Grovernment and its Citizeps. 

* 778. Tfie powfer possessed-by a State Legislature, 
to which every thing is grfeinled that is not «cpressly 
reserved, and the temptation^ to the abuse of -such a 
power, render express restdctions upon its exercise, in 
regard to^ontracts, Oseful,if noi^iecesgary ; but the 
Legi^ature of the. Union has no power toint^fere 
with Contracts, unloss it bt expr^sty granted to them. 

. . *779. By the obligatzon of (Contracts, in the meaning 
of the Constitution, is understood,, not the mere' mo- 
ra/, -bjut the /egaAobligatioiT ; and in this sense, a sys- 
tem of Bankruptcy impairs the -obligation of Cdntracta 
when it releases the party ftom. the necessity of 
performing^them. But Congress is expressly fnvested 
•with this power, with respect K) Bankruptcies, as an 
enumerated, not as ^n * implied power ; and in no 
jother form can they impair the obligation of Con- 
trsictst V . . "■ 

780. This prohibition, in regard to thg States, ex- 
tensively and deeply affects their legislative authority^ 
as a'xjompact between two States, ora^grant fram a 
State to individuals, is as much protected by this re- 
striction, as a grant from one individual to another ; 
and the State is as much inhibited from impairing its 
, own Contracts, or those to-5vhich it is a patty, as it ia 
from impairing the obligation of a Contract between 
two individuals. - ^ ^ ^ 
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TSI. The:W)rds of the prdiibition not only com- 
preh^d equally executedsind executory Cantriftcts, but 
extend to them whether -they ace express^ Contracts, 
or such, as declare on .their face the tern^ of the 
agreement at the tiine bf n^aking it ; or whether they 
are implied Contracts, oc those -.of which the tenn» 
are not declared, but are sitch as j^asoQ and justice 
dictate from th^.neture^of the transaction. 

782. A legislatiTe" compac^t or grant, is a Contract 
within the meanii^ of the C^pstitOlion; ajrtd when a 
Law in its nature-amounts to a Contract, and absolute 

' jights have vested under it,* its repeal can neither di- 
rest those rights^ nor annihilate orimpair a title ac* 
quired under it ; for, a grant is a Contpact Executed ; 
and in no^case, and for no cause,^eana party impeach 
the validity of bis own deed* * , , 

783. Legislatiw grantSj tB^n,' are irrevQcabfe ir 
their nature^ and are not heli at the mere pleasure of 
the Government ;' nor can a Legislature repeal'Sta* 
tutes creating private Gorpor^tioiis> or confirmfaig to 
them property acqiured under the faith of previous^ 
Laws, and by such repeal, veA thfe property ip others^ 
without thij. consent or dciault of the CorpoKators. 

784. Thisjwpvision of the Constitution, howeverr 
Ms never been understood te embrace Any other Con- 
tracts than those which jes|>ect proJ)erty, or some 
object of value, and confer rights capable of being 

asserted in a' Court of Justice. * * 

. ' . » '■ 

785. Where the I^al interest in literary or chari- 
table Institutions is vestedT>y Charter in Trustees, in 
order to promote the objects for which they wefd in* 
eorporated, and dona^ns made to* them, thegr are 
considered within^ the protection of the Constitution.' 

78Q. A grant to a private Tnistee &v the benefit 
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of another p^^on, or for anv special) priyate, or pub* 
lie charity, is Wiihm the prohibition 4 as a grant is not 
the less a Contjcaet, because the possessor, takes 
nothing upder it for his own benefit ; nor do^s a pri- 
vate donation, vested in Trustees for objects of a ge- 
neral natqre, thereby become a public trust, which 
the Government may at itii pleasure lake from the 
Trustee. • 

787. Governments cannot revoke a gi^nt, even of 
their own' funds, wheii made to a private person, or 
to a Corporation, -for special purposes; and after 
making^uch grants, tb*ey h^ive no remaining authority 
to enforce the.administratioh of the Trust, than such 
asr is judicial. 

788. M\ •Corpofate ftaochisels are deemed legal 
estates ; and* all incorporeal hereditame'nU^ as th6y are 
termed in the Law, such aslmmunities. Offices, anct 
Franchises, a^ rijghts regarded t^ it as-valuable ; and 
whenever they are the subject or a grant or Contract, 
are as much witTiin the prolectioirof the Constitution 
as any others. . - 

789. The objectbn to a Law on the ground of its 
impairing the obligs^ionof Contracts^ does not depepd 
on the extent of Sie.cfaange eiiected ; any deviation 
from the terms.of the Contract, by powtpdning or ac- 
pelerating the period of perfdrinance, iniposin^ condi- 
tions not expressed in the Contract, or dispensing with 
the peiformanc^. of 4faQs6 which it contains^ impairs 
its qbligatioil* ' « 

790. A State Insolvent Lqw, which* discharges a 
debtor from his CJontract to pay a debt by a given 
time, and releases him without rpayment, from any , 
future obligation to pay, impairs, because it entirely 
disctiarges, the obligation of the Contract^ if theiMUDoe 
weiaeiMdeajateriortdtheliaw* . ^ ^ 
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791. But the States may constitutionally pass such 
Insolvent liai¥S,operatii)g upon futurexontracts made 
within the State, and between Citizens cf the State ; 
whilst, hi regard to Contracts m^de subsequent to the 
'I^w,ifinade without the State*,or within it, if between 
a Citizen of the State and a Citizen of another State, 
or an AKen, the State does not pOssete a jtfrisdiction 
co-extensive with the Contract, over the parties ; and 
therefore thp Constitution of the United States pro- 
tects such Contracts from projective, as well as re- 
trospectiyie legislation. . -. 

793. If, however, a creditor in any such 5iase vo- 
luntarily makes himself a party to. thft proceedings 
under an Insolvent Law of a State, tvhich discharges 
the Contract) he will Jae bouncl by-his"bv^O act, and- 
decmed to tove abandoned his extra-territorial im- 
munity. « ,, / ... '/ 

793. The prohibition in question does ivt)t|ipply to 
Insolvent Laws, or other Laws impairing thex)Wiga- 
tion of Contracts, passed before the adoption of the 
Constitution, and operating Opon rights of property 
vested before that time ; and -State Ifisolvent Laws 
. have no operation Whatever ©4 Gpntracts. made with 
the United States, for^uch Gontraci'sar^ in -nowise 
subject ^o State jurisdiction.. *. * ' 

794 As the prohibifion resjpeGfmg^ ex post facto 
Law^^plies only, to criminal cases,' «nd that now 
under consideration i^ confined to. Law's impairing 
the obligation of Contracts ; there remain many Laws- 
of a retrospective character, i^rfiich', however ui^ust* 
oppressive, or impolitic, may yet be constitutionally 
passed by the State Legislature^. ^• 

795» The Jast absolute prohibition is, that no Stat^ 
** shall grant any title ofnohility f the reason of wtich 



is the same as fliat for the like prohibftion on the Ntt- 
tional GrQverament t viz. 4he inconsi^nc^ of such a 
power with that perfect equalifjr, which is the basis 
of the National and State institutions ; and it would 
have been useless to prohibit itiathfe former, if the 
latter were left free to exeroise it-. 

796. The qualified prohibitions upon Xhe powers 
of the States, are those which restrict them from lay- 
ing " any imposts^ Or dtttieson importd or exports, 
except what tiaay be afeolutdly necessary for execot> 
Sng their inspection Laws j" from laying *^ anv duty on 
tonnage ; keeping tfoops or ships of war, in time of 
peace ; entering mlo any agre'ement or compact with 
another State, or with a foreign power ; or from en- 
g£^ing in waf, unless actually invaded, os in such im- 
minent danger Ar will tiol admit delay — wilhoat the 
'Qonserit of ^ongteisj' ^ ' 

797. The "prohibition in regard to duties on ^m* 
ports and 6Xpprts,*andon tonnage, is founded on thtf 
same reasons which prove the necessity of submit- 
ting the regulation 61 Commerce to the'"Nati6nal Go- 
vernment ; and upon the further consideration that, 
from the. inequality between different States- as to- 
Commercial advantages, the fnterestir of ftll would be 
best* promoted, by submitting, the wholb' subject to 
the control of Ccnigress. * '- j 

' 788. An Act of a State Legidature, requiring alf 
in^r^rs of foreign goods, and others. selHng the 
same by wholesale, to (mtain a license from the State,; 
and to pay a sum t)f money therefor into the State 
Treasury,^is repugnant to^this provisicm of the Con- 
'stitution. 

,799. An impost, or ddty on imports, is atBuflevied 
iq>on artides broi^bt into the comitry, and especially 
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Vpon such as a«e brought iatb k for sate ; and it is 
most usually levied or secured before the importer is 
flowed tb jexercisa his right, of ownership over 
them, becdpse evasion^ of the law cau he more cef 
t&inly prevented j)y executing^ jt whilst the articles 
are in its custody. . 

800. It would Bot, however, >e less a duty on the 
articles, -if it were- ley ied* on. tl^Bm aftor they were 
landed ; as tlje policy and practice of levying and se- 
curing the duty before, pr upon, entering the port, 
does not* limit the povjer to that period for its exer- 
cise ; and' consequently the prohibition 4ipon the ex- 
AFcise. of such, a power, is not so limited, unless tlvd 
meaning of the term so confmes it* 

801. Imports are things unporteid, or the articled 
themselves which are bnought into, the icountiy ; 
and a* duty on ^unports, is not merely a tax otl the 
act of importation, but an impost on the thing in^' 
ported ; and is not confined in its signification to i^ 
duty levied yrbilst the article is -entering the couQ{ry» 
but extends to a duty levied after the article has ac- 
tually^ entered it. 

802. TJi^re is no difference^ in effect between a 
power to prohibit the sale of an article, and a powei^ 
to prohibit its introduction into the country i' and the 
one^ would be the ned^ssary consequence of the 
.4>ther, as no goods would b^ importied, if ncMie Qould 
be sold'; .nor can any object be accomplishQd by lay«^ 
iijg a ditty upon^ importation, which may, hot oe 
elected by laying a duty on the article, in the hianda 
of the importer. 

893. The prohibition on the States to lay a duty 
on imports, may, indeed, come in conflict with their 
acknowledged powers to tax pers6ns and property 
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within their jurisdiction ;• but the fight which to im- 
porter acquires, not only to bring the articles into^ 
the country, but to iftix them by* sale with "the com- 
mon msiBs of* prbp^y/does not interfefe materially 
with the necessary power t)f taxation acknowled^d 
to reside in the Stales. 

804. When the importer has so deah With the 
thing imported, as that it - has -become incorporated 
with the mass-of property in the* country, it has per- 
haps Tosijts JcUstin#ti'Ye -chanretef asjan importrand 
become subject te the taxing power of (he State ; 

'but whilst it ooRthMiesthe property of the importer 
and remains in 4iis warehouse, a State tax on it, is a 
duty on imports within the prohibition. 

805. ^hRougfa a State-maylay a tax on occupa- 
tions, yet in the -instance'^of an importer, of foreign 
goods, it makes do difference' that the tax, id imposed 
#n ^e penson'of the importei';for a tax on his occu- 
pation is in effect, -a tax on: importation, ^^ '^ ^^^t 
add to^thefiribe of the article, and belaid by thie cqq- 

. Bumei*, or by the-importer himse(f,4n the same man- 
ner as a, direct dhty oja the article. 

• 806; The genefkl power of taxation is retained Iqr. 
AdStaltes wBhout being abrWged by the -grant of a 
ftmilar power* to the Goverhmenf of the Union t aifd 
is to be ooncurrently exercised by both €k)verhment8 
under their respective Constitutions ; btit from the 
paramount authority of the Federal Crovemment, it' 
. may withdraw any subject of taxation from the ac- 
tion of State power. 

807. ^s the Unavoidable consequence of the sU-' 
premacy which tfie Constitution has declared^ the 
States are restrained^ without any " express ^ prohibit 
tbn, from any exercise ottheir taxipg power, which 
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ii>i& nature k iDC#ra^tihte with, or* npi^^iMOi to, 
Ibe constitutional t^aws of the Uokm; * * 

808. . AMhe Slates have no power hy tai^on^ or 
otherwise, to retard, impede, buiiheo^ or in any man^ 
nerlo contfl>l, the operation o£ constitutional Laws 
enacted by Congreieis' tp carry into execution the 
powers ¥est^ jn the^ General Government, they ean- 
not tax the Stock of the Baqfcof ,the United States, 
or^the certificates issaed by the Goyernment for mo- 
ney borrowed on the credjt dH the United States ; 
tot the one is^ an in^truoient, and the oth^s incidents 
of -a power, essential to th^ fiscal operationB of -th^. 
'Union. • ^- * ♦ ^.* • 

809. The other qualified prohibitions have their 
origin in, the j^me general policy whicit absolutely, 
forbids any State from eateripg into, any Treaty, M- 
liatice^or.Cqif federation"; and«from granting jJ^tters 
of Marque, and Reprisal ; and th^ are'supported by. 
the same re^nsoning which establishes the propriety of 
confiding every thing relating to the power ofdecla-' 
ring War, tor the excUisiye difeetion. and control of 
the National Government. \ * .. .' 

81j^. Treaties of alliance. Tor purposes of Peacepr 
War, of external political dependence^ or genereL 
commercial povil^ges ; Tteatie^ of Confed^ation for 
mutual government, ppihioal co-€(perationyX>r the ex* 
ercise of polilic^ .so«^ereignty, or * fi^v£o*nlerrin^iB* 
^rnal political jurisdiction, a^ absoldtejy prohibited 
to the States. * ^ 

•811. But compacts and agreements which apply 
to the mere private rights of sovereiga^^ such as 
questions of boundary betw^n a State and afbragd 
proyince, or. another State ; interests in land situate 
wHhin t^^ reG^ctive boundaries, and other intev^ 
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Bal reffuhtioDs for Ihe rputual accommodation of 
States Dordering on each other, oiay.be entered into 
by the respecth^ States, «i<A the consent of Con- 
gress. • • ' , . 

812. A total interdiction of such agreements or 
Contracts, might have beeA attended with permanent 
inconvenience or public injury to the States^. and 
the consent of Congress to* their being entered into, 
is required to guard against evecy infringement of 
the National rights, which might be involved in them. 

813. As the maintenance of an Army and Navy 
by;^ State ia time of Peace might produce jealousies 
and abrm in neighbouring States^ and in foreign Na- 
tions possessing provinces bordering on its territory, 
the States are prohibited therefrom, unless with the 
consent of the National Gov^rnmem. But as a State 
oiay.be so situated in time of war, as to render a mi- 
litary force necessary toTesist an invasbn, of which 

- the danger may be too imminent to admit of delay 
. in organizing it, tKe States have a right to raise troops, 
and fit out fleets- for its -own iSafety in time of war, 
without obtaining theconsent of -Congress. * 



CHAPTER VI. 

- - • . . 

OF THE PROVISION*. CONTAINED IN THE CONSTITUTION, 
FDr"gIVING efficacy TCg^HE POWERS VESTED IN THE 
OB^IERAL QOVERNMENT. - * / 

814. The last class of Powers enumerated in the 
Constitution, consists of the several provisions, by 
Mrhich efficacy is given to the rest ; and tho 

I. Of these is, the ^' Power to make all Laws 
necessary and proper for carrying into ex- 
- ecution the foregoing Powers," 
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81*. This power wmld have residted by neces- 
sary implication, fr«n the act of establishing a" Nih 
tionai Grovemment and vesting it \vitti certain powers 5 
as without the necessary ana proper means of exe* 
cuting those Powers, thfe ends proposed by them 
could never be attained. - ^ ' • 

8L6. The plain imports of the clavse ts^ that Oon^ 
gress shall bate aU ,the incidental and instrumental 
pow'erd nece43ary and proper to carry into execution 
their express powers ; and it seem^to have been m- 
serted in the Constitution irom abundant caution^ as 
it neither enlarges nor resh-icts any power specifically 
granted, nor grants any new power ; but is mereqr 
adeclarat^n to remove bH uncertainty as to whetbc^ 
the means of canying the powers previously granted 
into execution, were included in the gram. 

817. Whenever a question arises concerning the 
constitutionality rf • a particular power of Congress^ 
the first inquiry is, whether the power be expressed 
in the Constitution ; if it be, ail doubt as to its' exist* • 
ence^ must be at ohjcc removed ; but-if it-lbe not con- 
tained iQ terms, in the Constitution, the inquiry then 
is, whether it^be properly an incident to an express 
power, and necessary to its execution. 

818. The question then arises as to the true inter- 
pretation jof th& terms '^ necessary and proper,'*-^!. <«. 
whether the wch^ '^necessfiry," is used in its closest 
and most intense meaning, so as to exclude all an^aiis 

' except such as are ahsoluuh and indispensably ne- 
cessary, and without ^hich the grant would be nuga- 
tory ; or whether these terms allow U> Congress a 
choice of the most c(mvenient and. appropriate mea<is» 
an^ngst-4hose which are calculated to emct Ifae end. 

§19, The latter construction has beeh adopted by 
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all the departments of the National Governnfient, in 
refefeiice to the Baak of the United States ; which 
wasr aeconjingly considered to ke constitutionalijr 
created under this power, as a i^nown and usual in^ 
strument by which' seypf al-of the specifically eaunie* 
rated Powers of Congress- are exercised. 

830. Every Power yesfed in a Governnient, is> in 
its nature sovereign,' and gives a j*i^ht to employ all 
the means fairly applicable .te attaining the end of the 
Power, and not specially excepted froo) the grant of 
sovereignty,' nor contrary to the essei^ial ends of poli- 
tical society. . . ^ ' . 

821. Although the Government of the United 
States is one of limited and specifiecf Powers, yet it 
is sovereigiT with respect to. its proper objects, and. 
declared purposes and trusts ; and as it is incident to 
sovereign Flower to erect X>]»rpbrations, it* is compe* 
tent for the Government of the United States to^cre- 
ate one in relation io the objects entrusted to its ma- 
nagement • • • • 

832. The Power of creating a Co4)Ofiation, though 
incident to sovereignty, is not ar substantive and inde- 

Eendent power, but merely an instrument or means 
y which other objects are.accomplished ; as a Cor- 
poratien is never created or used For its. own sake, 
iMit always for the 4)urp6se of effectihg some epd be- 
yond its mere existence. , "* 

" -823. Tha knplicd Powers of Congress arc as com- 
pletely delegated as those which are specifically enu- 
merated, aud the power of erecting a Corporation 
may as well be iropUed as any other instrument op 
meanb of carrying into execution any of the express 
powers ; as^he exercise of siuch a power has a natural 
relation tathe constttjitioriul ends of the Government, * 
io reference to its curreqcj^ and fiscal operations; 
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824* .The word •* necessary" admits of* degrees of 
comparison, and is often osed in various senses ; and 
in giving it a construction, the subject, ther context, 
and the intention, are aU to be regarded. A thing 
may be necessary, very nece^afy, x>r absolutely and 
indispensably necessary ; or the word may m^an bo 
more than needful^ requisite orconducive to; in which 
' sense it is held to have been used in this clause of the 
Constitution. • '•* . 

. ■ • 

825. To have declared that the best jmeans to carry 
into-effect any «peci$ed power, should not be used, 
but tho^ie only without which the power wouy be 
nugatory, would have deprived Congress of the capa- 
cSty to avail itsejf of' experience, or to exercise its 
reason, and acconunodale its Iggislatioa to cifcum- 

istances.' • * . ' ' ' - 

-^ •' • 

826. If the end be legitimate, and within the scope 
of the Constitution, all means which are appropriate 
and plainly adapted to the end, cffe lawiul ; and the 
Judicial department, cannot inquire .into the degree 
erf their .neeesSity, without, infringipg upon the juiis- 
diction of the Legislature. * . . 

'. • • " .^ 

827. The next provision ibr giving effect to the 
Powers of the General Government, is, 

IL The declaration that the ^" Constitution, am) 
the Laws of the United States which shali 
Ibe made in pursuance thereof, and all Trfea* 
ties iQade,<or which shall be "jnade, untter^ 
• /. the authority of the United States, shall be 
» the Supreme -Eaw of' the land ; and the 
Judges in every State* shall be touiid there- 
by, any thing in the* Constitution or Laws 
of any State to the contrary netwithstaad^ 
.ing." V 
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8B8; The propriety of this clause arises from the 
nature of the Coristitutioiif in ^tablishing a National 
Government ^ith certainlimited powers ; as such a 
Government could not exist or operate effectually on 
individuals, unless it were si^reine io the exercise of 
those powers. * 

829. In all cases where the powers remaining in 
the States, are so exercised as to come in conflict 
with those vested in the National €k)vernment, it is a 
vital principle of perpetual operation, that the power 
which is not supreme must yield to that which is. 

• 880. Id Bf complex system, like.that created by 
^he relation between the Federal and State Govern- 
ments, noeasures adoptedVespectively by theXTnion 
and bynhe Slates, to execute the acknowledged pow- 
ers of each, must often be of* the same description, 
and sometimes interfere in their operatiom 

831. The States may enact Laws>4he validity of 
which may depend on their not interfenng wjth, or 
being contrary to,«nr Act of^Congress pa^d in pur- 
stench of its constitutional powers; and in all such* 
casQS the inquiry is, whether, the State Law has, in 
its application, come .into collision with the Act -of 
Congress. ' * . 

' 832. If an actual collision be fotod to have tak^n 
place between a State Law arid an Act of Congress,, 
it is immsiterial whether the former were passed by 
.the StatfeXegislature, in virtue of a coiiourrent'po^^x 
-with Congress, or in virtue of a distinct -and inde- 
pendent po^er, relating to a different subject ; as in 
^lAer case, the State LaW, and the rights iand privi- 
leges claimed under It, must yield to ri^ts and privi- 
leges derived fFom the Act of Congress. 

833. Although the Government of the Umoiv in 
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the exercise of its express ]>pwers, may Use 'nfeans 
which may also be employed* by a State in the exer- 
cise of its acknowledged powers ; yet this implies no 
iclaim, on the part of the United States, of a- direct 

g>wery identical with the. authority exercised by the 
tate. 

« 

834. So also, if a State, in passing Laws on sub* 
jects acknowledged to be within its control, adopts a 
m^sure of the same character, with one which Con- 
gress 0iay adopt in the execution of any of its enume- 
rated powers, the State in that case, does not derive 
its authority, from the residuum which it retains of the 
particular powecgranted to CkHigress ; butfrom soioe 
other power which remains in the State, and which 
may be ^xeputed ^y the ^me^means whick are useU 
fer the execution of the distinct power vested in the 
Union. • . . 

835. The same measures, or measures scarcely 
distinguishable, from each -other, may flow from dis- 
tinct powers in the General and State Gk)vemment9; 
l>ut mis does\iol^ establish the identity of the powers: 

' and although the means usecf in Cheir execution 'by 
each .Government respectively, may ifometimes ap- 
IMToagh 8Q nearly as to be coniS^unded with each pth^r, 
yet under other circumstances, they may appear 
sufficiently distinct to establish the indiitiduality of t^e 

. powers to which' they are* subservient. 

836. Questions respectmg the extent of the powers 
actually granted^and their identity with tlu^se retain- 
ed by the States, are perpetuaHy arising in a judicial 
form ; and in discussing th^to, the* conflicting autho- 
rities of the General and State Govemnients must be 
brought into view, and the supfemaey settled by that 
power in the Government which wag created for tlie 
pufpose of expounding the Constitution, as well as the 
JUjIws. . . 
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837. From this .declaration of the supremacy of 
the Cdpstitution, l^aws^ and Treatierof the United 
States, arises the duty of Courts of\Fustice to declare 
void any part of any State Constitution, or Law, 
which is repugnant to tre supreme la^.of the iai^dw 

838.^ In virtue of this provision, the Constitution 
and Laws of several of tM States have, in a variety 
of cases, been declared void l»y the Judicial Power, 
pnthe ground of their Fepugnarcy to, or incompatibility 
with, the Constitution, Laws, or Tceaties of the United 
States. , * ' * • • 

• •" 

839.- In all cases of actual collision between the 
authority of jTState*, and. the constitutional power of 
the United States, the State is bound by^theconstnie- 
• tion of the Fedcr^ Gk>vernroent relative to its own 
powers ; and no Slate has authority, either by on Act 
of ordinary legislation, or by «i fundamentfeil Law,rto 
declaire void a Law of the United States, or suspc^id 
its operation wittriij 'the territorial* jurisdiction of t^e 
State.' 

840. The State Courtamay, in the,ordinary course 
of administering justice, pronodnee a* Law of the 
United States, or an authority exercised under the 
National Concernment, to*bevoi3, as repugnant to 
the Federal Constitution ; buttt\js pow^risejTercised 
subject to the appeal which liestin all jsuch cases te 
Ike f npreme National tribunal, whose decision alone 
is final and c(9nclusive. 

841. The early legislaiion (^Congress, and the 
cotirse of Jjidicial decisioiis since the Judiciary Act of 

"1'789, concur in the recognition of this Supreme Law, 
and of a -final interpreter of the Constitution, created 
by the Constitution itself, to the exclusion of thft au- 
thority and jurisdiction of the several States 
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84S. Astbe 6oT€rnftient5>f ih^ UniMi exists c^cr 
.ftll the States, Imd operates up(») individuate^ must, 
to the extent of Its .limited powers, possess the au- 
thority, of final-decision on all questions of conflicting 
jurisdiction, bffjiectssaty implieation, independently cf 
the express grant ; as it is a power which on general 
principles,.is inherent ii) all^ Governments. 

843. As the Government -of the Union has a Le- 
gislative and an Executive department of its own, and 
a Judiciary dep&stment with jurisdiction co^extensive 
with the Legislative tower ; each of these depart-, 
ments must, from the nature of the powers vested in 
it, be supreme within the limits of those powers ; and 
must necessarily judge, indepeiiclentlf of Slate con- 
trol, of the eftentof its own powers, as often as it is 
tailed t>n to .exercise them, or it cannot act at all. 

* §44. . ^ihongst the provisions for -gmng efficacy, to 
th^ Legislaiive Powers x>f the Union, may^e inchid- 
ed, • - • ' • ".' 

JII. Those specially vested in the Executive and 
.' Judicial departments, and particdarly the 

Sroyi^icm extending- the jurisdiction of the 
[ational Judiciary to all cases arising under 
the QoAi^fbiion^pf the United States. 

845: This, last g^vision -in effect' ereates, in the 
Bucweme Jucjicial apthorit3rof the Union, a common 
arbiter in. all cuies of xH>llision between 4he power 
and authority of the Union, and of tbe'aeveral States, . 
wherevever the controvet^ assumes a judicial form. 

• 

846b Such ccdiisions haive occurred in. times of no 
eactraordinary commotion, and have, hitherto been 
adjusted by the operation of tins-power; bi^ it wm 
inteftded to afford to the Constituition, the perpetiml 
means of selfpveservatioB, and la secure toe execu- 
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'• * • * 

tkm of- the JLaws of the Union, -against other ptrib 
than those ef common ocpinrenco, 

847.. For this purpose a distinct and indeptadent 
Judicial department was erects for the JJmon, and 
power was conferred on it to construe the tNtitional * 
Constitution and Laws in the last resort, in every case 
in which questions of construction might arise, 'and, 
to preserve the Constitution, and the Caws and Trea- 
ties of the United States, from vic^ion^ so far as judi- 
cial decisions might avail for that purpose. 

848. In addition .to this provision, 'powers. neces- 
48ary and proper to carry into effect the Judgments 
and Decrees of the-Jederal Courts, af« conferred en 
the Chief Executive Ma^strate, either direcdy l^ 
the Constitution itself, or mdirect]y, by vesting ia the 
Legislative department^ authority to confer it, which 
power has been duly executed by Congress. 

849. . Another provision for giving efScacy to the 
powers of the National (Government, is found in 
• IV. 'The article, reqdric^ -'^ the* Senators and 
Representatives in' C^ngres^ and the mem- 
bers of the several Stiate *J^gislati4res,^and 
all Executive and Judicial officers^ both of 
- the United States and of the several States, 
to be bound by oath or' affirmation to sup-, 
port the -Constitution of the United States^**^ , 

850. As the election Of the President, Vice Presi- 
<feiit, and Senators depends in all cases, and that of 
the Houge of Representatives -depended in the first 
instsmcQ, and still, iniact, dq>8nds, on the Legislatures 
of* the several States, it was necessary, in order to 
insure the stability of the General Government, to 
provide a sanction similar to that relied on for the 
continuance of tfte State Governments ; and to obtaia 
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equal security in botb^caseii. • * 

SSL No Stale Power can diacbarge any individual 
from th^ obligation of thisr oath ; ai^ no member of 
* a State I/egislature can refuse to proceed at the aj^ 
pointed time, to elect Senators in Congress, or to 
provide foe the elet^tion of Electors of President and 
Vice Pi-esitteia, dr of Representatives in Congress, 
without a violation t)f his duty; andof the oath to.en« 
force its performance. 

852.' It 19 riot, therefore, a matter oi discretion 
with the Slates, wWfetheh they will 'continue the Na* 
lional Government, or break it up, by refusii^ to ap- 
point 'Seniltors*, or preventing the choice of Electoral 
or Repretentatives ; and aimough it were true thl[t 
the Legislative powers cf tfae^ Union would be sus- 
pended, if the States op a majority of thenv'vi^ere ta 
neglect to choode Senators; yet if any number of 
States less^han a majority, should omit to elect them. 
Congress would ttoi en thot^ccoun^ be the less cap«^ 
)de of •perfim'dlktng all its -functions. 

* * * . 

833. The laift jlrmrision contained in the Constitu- 
iion for givhig effect to its poweas, is that by which 
operati(Mi wasgken to the whole isyst^m, by declar- 
ing, ' 

y. That ** the ratificatkms of 'the Conventions 

• of nine States should be sufficient ibr the 

estabiisHment of the Constitution between 

w ^ the States ratifying the same.** ^ * 

854. -The express authority of the People tdem* 
selves was required to give validity to a Constitution 
which was to op^rckte upon them as individuals ; but 
to have required the unanimous ratification of the 
several States, would htave subjected the eftential 
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ioAerests of the whole to the i^price or corrujption of 
the smallest mifiopty. * • . 

855. A question. However, of a yery delicate na- 
ture arose with j-espect'to this article, when the Cop- 
stitution was proposed to the People for adoption, la 
consequence of the doubt entertained by sqjfne, whe- 
ther the Confederatioo, wbicli stood in* the solemn 
form pf a Compact between, the Stateiu cguld be su- 
perseded without the uiTanimous consent of the par- 
ties to that instniipent. 
* • • • 

'856. It was no| pretencfed that^n individual State 
could withdraw from, that pompact,* considered as 
a league or treaty, at its mere pleasure or discretion, 
nor be absolved frofn its perpetual obligation, except 
on the ground of the extreme necessity of self-pre- 
servatiqn, or of a breach or violation- of the, compaot. 
by some.other of the parties ; of which breach or vio- 
lation the parties themselves claimed to be judges 
only from the natore jof the Confederation as a Treaty 
between independent Sovereignties. -' - 

• * *>* . 

857.. The Convention which framed the Ci^nstitu- 
tion was elected by the State LegislaUires, and the 
instrument which came from their hands was a. mere 
pfioposal without any pretensions to actual obligation ; 
as such, it was reported to the former Qongres8,.to be 
by tfiem " submitted to a Conveotbn of delegates to 
fee chosen in each State by the people thereof, under 
"tbarecommendatidh of its Legislature, for their assent 
qikI ratifiGation." ' "^ , 

. 858. Tlus course of proceeding was adopted, alia 
the proposed form of Government was accordingly 
submitted lo the ^PeopIe, who acted upon it in the 
only mode in which ihey could safely and effectually 
slct on such ari occasion, by as&cmbling for the pui^ 
pose, in their reapeotive Conventions. . » V' 
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859. 'They assembled in their respective States, 
dot i^erely for greater conveniencie, i)ut from the 
necessity and propriety of the case, as there existed 
no authority under the Confederation for calling a 
general Coniiention of the People -of the United 
States ; and if sudh authbrity had existed,, it Would 
not have been a proper mode of a3sembling the Peo- 
ple OH an occasion in which ^hey were in effect, to 
pass- on virtual* amendments of their State Constitu* 
tions. 

860. Although the Peopje (5f ^ack State exercised 
a separate and iodependenl voice, in 4he ratification 
of the F^deraf ConstiKition ;* it. was nevertheless 
adopted by the People themselves, and not by the 
State Governments*; and itderi^s its binding force . 
solely from the act of the People in their State 
Conventions. * *.'..* 

• 

861. The Instrument submitted to them, pifrports 
on its fiice to proceed from the People of the iJnited 
States.; a& such, it was adopted ; and if the People of ^ 
the several^States had never before'acquired a com- 
mon character, they expressly assumed it, on that oc- 
casion: - • • 

' * . .* • . * 

862. The assent of the State Governments is im^ 
plied,-if not expressed, in their calling the Conven- 
tions and submitting the Constitution to th^ consi-' 
deratioa of the People ; but the People of each State 
were at perfect jiberty to accepf .or rejept it, and* 
their act was final :— the Constitution required not 
the affirmance of the State frov^nment^ and could 
not be negatived' by them ; but when acfbpted by the 
People,' it* became of complete obligation, and bound 
the States. - * 

863. The same respective Sovereign)jes,i¥hichIiad 
separately established the State Governments* united 
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vAtm tfacB other in fonniii^aparankNiht Sov^9reign(]% 
and establishing a Supreme GoTerBment | for ^bich 
purpose eaoll^ yielded^ portioii/>fit» individual Soye<« 
rei^/, and jQodifiedits^ State* Constitatioay by gen- 
dering it subordinate to^ |*ederal Power. . « 

-86^. As the powei^ delegfited to' the l^tate G^ 
veminents by their Constitutions, j^eere delegatecl by 
the People themselves, aad not by a disttinct and inde- 
pendent S9v^eignty created by their act, those Go- 
vemnl^nts were only competent tp forip a league 
like the Confederatipn ; and when it was prmosed to 
change, that;, league into an effe^ive. Governm'enti 
operating directly oti th'b^eopl^ ^s individuals, it.1)^ 
came necessary to derive', its powers directly from 
the*Peeple themiii^lves. . * r . - 

' *" 865i^As the* Groverainent^of the Uniofi is- thej^ 
cmph^ticfiilly anc^tnijy a Government of the Peopl^^. 
as in forcq and sdli^anc^ it jpmanates fronA them ; a^ 
its powers are granted by thei1n,*and*are to be exef-* 
cised 911 them directly "and 'individually, .for 4hcir^. 
common benefit t it cannot l^ abolished, nor its pow- 
ers abrogated, erceptl)y their gonsent. • 
. • - •• 

866. As the Coijstitqlion.bf 'the Unifed States 
forms a onion between iihe People 4>f the several 
Stateji intended tp be perpetual, and establishes a 
National Goyernmept owing, protectbn *to'individu- 

.-als, and enOtled 16 their obedience, no State can dis- 
solve' 4h& ]:elations*subsi^tin£. between that Grovern- 
m^nty and the individuals subjected to its authority; 
unless th0 respective States retain power under the 
J^edeFafConstitiKion to s^tle for themselves its con- 
struQtion in all d wbtful cases* 

867. fiutas no' i^vidual ean judge for himself) 
and decide in. his* own case upon the nature and ex- 
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teat of hk oUigalions*luB iL Citizen of the'TJnfeiT^ so 
the State within isrhese jurisdiction he T^sicies, ^nnot 
judge for him ;• neither can* it finally judge for itsdf 
of anj^ alleged violatroriof 4he Constitiitton, and ex- 
ecute its decisions b/itsoi^n'piower ; as there is a 
Power created Jljy the Constitution, both by impli* 
ca'tion^r^mnhe natur&'of thetSovernment which it 
establishes; and byreiq>re6s gl^ntj which controls the 
dfecisiona of evejjr State, and prevents its construc- 
tion of the Federal Constitution/rem heiog <jonclu- 
sive. * . 

• 868. X State, tlT^prefore, havinft no "power to in- 
tecpfet the Constiiulion fiffally for itadf^' cannot se* 
cede from the Union Without adopting- a p|t>cee^pg 
essentially revolutionary in *it« character*; and every 
attempt by a^iatcto ftbVogat^ or annul a Law of*Jthe 
(pited States, is not oijy a'usnrpatton of the^Krwers 
"the General- GpvCrnmeiit, -but atuaggression^pon * 
e equal*rights 6f the other indiiiidual States. 
-* ' - • ' • . * • 

86K From -thfe examination of the fundahriental 
principles, organizatidh, tmd pqwer^df the'Govern- 
ment of the United Statcs,-it results*:-^ - ' 

r. That the Fpderal 'Constitution •was erected 
on the^basis of those indienabte rights which 
the Eeople of the several State* derive, in 
copnmon with aH nafanSind, fromtheir Cfrea- 
•tor; and of tbose principle^ andnnstifutions 
Whiclrtbeyhatf inherited from their ances- 
tors, as^subjeets otthe British Crown-;* bio* 
dified By thdr situation and ch^cumstances 
as Colonists, and 'by their 8ueces$fttl vindi- 
cation of their natmral rightd, in the assertion 
of their independence.^ .: - • 
% That it was formed on the Republican prin- 
' ciple of reprtseniatiw^ in^ue regard to 
which, the p6w^rs of Govefimmnt. were 
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'separaidy* delegate and properly distri- 
. • huted to ihe LegislaCve, ^Exccutivov and 
Judtcbh dopartiseiits, ^6-^ac>> being* eqii^iiiy 
•4h^ representativeteC the People, and cho- 
^ «eiixlir©ttly'or indireaily by-tha* portion of 
them« who from age; se:|^ or other circum- 
^tan^Bs, are coAipet^nt fo'he entrusted with 
- the exeitnse of that Cower. * ; 
3ik That the Federad Constitution was adopted 
by-the Ceople* themselves^ ^d- ilot by the 
assent pr ratification of the State Govern- 
ments; and ^staUifJies'a €k>y^mtnent pfe* 
p^,'operating upon ereiy individual tesid- 
ing under if s^ protection. / - •* 
' .* ^ TheC this. .GTovetiuaeiiC ^tends over the 
''•^ jjTnioQ, asjone National coinmCknky or body 
alitic ; composed, iM only of Xhe people 
£*the Staffs, but tft a certairf degree oPthe 
vStates^ th^s^lves< for the»t>iM:pose of in- 
^ vtestmg the. States, us well as ihe People, 
with -one Natioifal character/ ' 
5; fFlietAs the Umor, thus. /orrfied, e&nstitutes 
the Nation, the PeOple.t)f the-several States 
have, S^r aD the* purposes' of the Constitu- 
tion, become i)ne«Pe<)f^ey-owi.ng local alle- 
• 'giance to the States in which they reside — 
paramount allegianoe tatbe National Gk>- 
vemment. * * "• ' 

J 6. -TJiat aH the Powers roquishe to secure the 
objects of National Union, are vested in the^ 
, GcneraT Govprnme^l;. whilst those only* 
which are* noC essential .to -that object, are 
reserved fb the Stcftes, or to^th0.Feople. 
?. That the.National Government, tbough limit- 
ed in its-powem to National objects,, is su- 
preme mA the ^exercise of those powers — . 
' whether express or implied, ejclusive or 
* •«. concurrent, enumeeated or auxiliary ; and 
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that* yrhene¥eF any oT those powers come 
into dollisidn witb the- ooncursent, or dis- 
.« ' tinc( and independent £o\ters^lhe States^ 
the HSlate' Bower, which is 0M^rdinate^ 
must yteld to the National Pcrwer, whicb i» 
supreme'^ • . "^ . 

;8^ ThaUheCoRstittttiQfi^and'La'v^of the United 
^States, and ^i^^des matfe^ under the autho- 
rity of the .Nati^al ijr<3vemment, are the 
' "Suprexne *Law.of tfa» land y and that botiv 
from the nature of the casg, aod the provi- 
Bions of ik» Constitiitiony the National Le- 
. * gislaturejnust judge of^ and finally interpret 
the Supreme Lasr, aA^ofUask ^^ k exercises 
actsof1egi^tioa4 thalth^ Cliiof Executive 
Afagistrate in like manneic possesses 'the^ 
^ . power of judging x>f,the natuce tuid extent 
• of his«pouticd authority » as often as he^* 
eaUedon to^xercise if f and that4n all case» 
assuming the character (jf a suifinliaw or 
. Equity, the Skipreme Judicial tribunal of 
'the Union, is the iinal inteq)refer erf* the 
. Constitution. -• 
9. That no State aytbt>ritylia9 power to dissol^er 
the c^ktionl existing between the Gk)yem- 
- ment of the United States, and the People 
' of the severah States; •and <XMi6equently^ 
that no' State has a right to recede from the 
Union, except under such circumstances a» 
would justify a Revolution in the.Gk>verD- 
* . m^mt ; and that an $ittempt by any State tcx 

abrogate, or annul Ian act oi the Nafional 
. * JL<^gi^ature«. is a direcT usurjiajiqn of the 
pc^wers bf the General Goyernmentf an in- 
fhngement'On^tlie rights of all the. other 
States, and a plain viohftion.of the para- 
i^ount obligation of i(6 niemb^h3,'to support 
. and obey the Constitution of tbe^Uoited 
States^ • r- T 
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870. Unless such were the principles and charac- 
ter of the Federal Constitution, it would not have de- 
livered the People of Ihe United States from the 
evils they experienced under the Confederation ; nor 
have accomplished, as Jt ha^ hilherto, mosteff^ctually 
and happily, the great end9 for*whioh it was ordain- 
ed, — by ** roRMii^Q A koRE perfect ctmon, establish- 

INO JUSTICE, INSURftiO DOMESTIG*TRANQUILUTY, »BO- 
VIDINO fOR THE COMMON 1>EJ*ENCE ASfO GENERAL W-EIr 
TAREj AND SLCLTIUNO THE BLEBSINQS OF LIBERTY TO 
^^^HEM^ AKD THEIR POSTERITY.'' 
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CONSTITUTl^ Cff" THE U«ITEI> STATBSw 

The ConatUtOUfn framed fir Vie United ^er of An^ericOy by 
a Convention of depxAieafr em the Stales of ^euffiampghir&f 
J^cusachwettSy ConnecHcuty JVeia-ForAr, J^Cew^Jerse^ Penn- 
eplvanioj Delaware^ Maryland^ Virgifday ^/hrif^ Carolina^ 
South Carolina, mnd Qeorgioi, at aSe»Ho» begun May 25, (md 
ended SeptenAtit \ly,Viyi^* .' • .•,"- 

• ■ •' • • • 

WE, the people ofthe Uqited States^^hi order to form a m6r# 
perfect union, establisk justice, ensure dom^tiQ trapquillity» 
provide for the common defence, promote the general welfare^ 
and secnr^ the blessings of liberty to ourselves and our posteri- 
ty, do erdain and estalSish this ConstitiitioB for Uig UoRed States 
of Americai , "- ^ • * . . 

arIkole I, ' 

* , ^ uc¥feol^ J, • • 

Alt legislatire powers herein g^ranted shall be rested in a con- 
gress of the United States, which shall consdst of a senate an4 
house of representatives. 

•i^Tieii IK 

I. Th^ house of .representatives shal^ copsist^of members 
chesea erery second year, by the neopte of the'seyerail^tates : 
-and the' electors in each state shall hli?ie tiie qualifications requi- 
site for electors of the most, numerous braiioli.of the state legis- 
lature. .... * 

n. No person shall baa representattre, who shsdl not hare 
^tt%ined to t^e a^[Mf twenty-five years^ and been seven years a 
jDitizen of tfie Umted States ; and l^ho^allnot, wheh elected, 
he an inhabitant of that state^in w]Hch he shall he chosen. 

III. Sepr^sefttatives^and direct taxes, shall be apportioned 
among the several sta^esi^ ifhich may be-included within this 
union, aecording'*ttf their respective numbers, which shall be 
determined by ^i^ding to the wh^le number of free persons, in- 
cluding those l^ound to service4^ a term jof years, and exclude 
ding Indians not taxed, three-fifths of all <^er persons. The 
actual cpttuieratioa diallbe siade "wi^uii three years after th6 



224 . appendix/ 

first m^etiDg' of (he congresft of Ihe llBited States i and withia 
e^ery subsequent term of ten ji^ars, in -such manner as thej 
Shan by Taw direct.. The number of r^re%entaliyes shall not 
"exceed one jTor every thirty thbusand : but each state shall 
'hare at least one represetit^r^ : and, until such enumeration 
' shall be made, the state Of New Hampshire shall be entiUed to 
choosa three; Massachusetts 'eight ; RhocSe Island and Provi- 
dence plantations osevT Cennectieut iivej ^ew York six ; New 
Jersey four ; Pennsylvania eight ; Delaware one : Maryland 
• six; y irg^ia<,te& ; JNortlvCaroHnafir»;- South Carolina five; 
and Georgkrthree. ' - . • • - * 

IV. W^enjracancies happen in the representatibn from any 
state, the executive authority UtfVeof^hail issue writs of elec- 
ti5n to fill.suph vacancietf*.. v ^ 

v.. 7he bouse of i^presentahves ^all Ol^ose their speaker 
and other officers ; anfl shall kscfe the sole power of impeach- 
mOnt. ••' * » . • ■ . • 

* • 8XCTI0N 111. -. • 

I. TfiO senate of theTTni ted St&tes shall be coropoBed of two 
senators from each'slate^tshoseq b^ the legislature thereof, for 
six years'; «ifd ^ach^sator shall haVe ohe vote. 

I I. Immediatel/aftpr they shall be assembled, in (TonsequTence 
of the fiKt election, they ishUll be^KVided, as equally as may be, 
into three classes. The seats of the senators of r the first class 
shall be vacated at the exfiiHtion of the second y/^r ; gf tfib 
second class, at Jthe expiration of the ibnrth year ; and of the 
third diaas, at the expiration of the sixtlry ear : so that one third 
may be chosen every tfe^ond year. And if vecancies.ha(^>en» 
by resignation Or otherwise, during the recess of the legislature 
of any ^fAte, the executive thereof may make temporary ap- 
pointments until the next meetkigof theiegislalure, which skdi 
then fill audi tabancieS.. * ^ • ^ • 

III. No person shall be ft senator, who shsdltbot have attained 
to ik age of thirty years, andibeen-nioe'y^Bars a tsUizen of the 
United States ; and who shall not, when elected, be an inhabit^ 
ant of that state ier which heshaH be chosen. . ' - 

IV. The vice-president of the Uoiled Stages thaS be pre" 
sident oCihe senate, buAhoil have no vote unless tiie^ he equal* 
ly divided* ' . % .' * 
. V: The senate shajl choose their other oificm^, and also a 
president pro tempore in the absexibe of the jrice-presSdent,' or 
when ha shall exercise the office of president of.th^ United 
States. . ^ , . -,..'-. 

VI. The senate shall have then^ole pojrerto try all impeach- 
ments. When sitting for that purpose,^ ihey Shall be on* oath or 
•mffirmation. Whwithepsesident of the Uidted SuteilsUiedy 
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the cbi^f JnsticeT shaM preside :* and no peivt^ •hall ^ cAnript- 
ed, without the concuir^ce of tiro thirds of tha members pre* 
sent. • '• * • : 

yiL Judgement,* in. cases*of impeachment, shall not crxtend 
further than te-remoy^alOom office, sdd di8<]ualificatio» to hold 
and enjoy any office of honouc, trust,jor profit, under tfie Uni- 
ted States. Bat the partyjBony icted. shall, ooFertheless, b*- 
liable and'sabject to indictment, trial, judgment, ami punish* * 
ment accordiiig^ to lair. • ' * • . . . 

- siorfoif IT. 

I. The times, places^ * and mtioner -^f bMing^ efections for 
senators and repres^ntatiTes, sl|all he presents in each state by^ 
the legislature thefeof: but the congress may, at any ti^pe, 1^ 
law*, make or alter socli fegulationS) oxcept^to the places'of 
choosing senators. ^ 

II. The congress ihaH assemble at Jfeast onoe In every year ; 
and siv:h meeting shall be on -the fir^ Mqndity in Q^eiflber^ 
unless Uiey shalj ^r la# appoint V Afferent day. .* 

' • . ' * .' sicjrfhr ▼. * • - 

1:- Each lltfUse ^^ "be!" the judge oT the tilections, peturfts 
' an^ qualffieations of i^own toembere ; «and a majority of each 
shall ctfhstitute a ^ilbrom te^o ImsineM ; but a smaller number 
may ad]oum from day 4o day, and may be authoriis^tor compel^ 
tiie attendance of absent members, in such maifiier/aiid under 
such penalties as each hbtts^majr-providdt • « * • 

II« Eachliouse may detemfine (h^ rules of itf proceedings ; 
punish its members fof disorderly behafiour | tfnd with the con* 
currebce of tifo thirds, expel a member; '^ 

m. Each house shall keep a joulnal o'f its j^Vdbeedings, and, 
fi^sii time <te time, publish tlie same, e^ceptiBg such parts as 
may in their judgment r^uire secrecy : and the yeas and nays, 
of the members of either house, on any questtta, Shall, atdie 
desire ^ onei^fth of -those present, be entered on the journal. 

IV. Ndtfaer house, duinng the fpssion t>f congress, shall, 
without the con^nt of the'pther, adjourn for merer than three 
dajTS? fior lb iXLf other ^laoe tbaa that in which the two houses . 
shall be^ttmgr- -• * ' - •* 

*" -^ ssctionyI. 
I. Thei senators and^reptesentativiis shall receive a compenr 
sation.for their servicea, to b^ asceiPtatned ^y law, and paid out 
of the treasury of the United Statess They shall, in aU cases, 
except treason, felony, ^nd breach of the peace, be privileged 
frooiarresCjduring thei|^*attendance.atthQ8es^on of their re-* 
speoilve houses^ and in going 4o,jand returning from the samA ^ 
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for anf speedh dr d^te in eitb^ henae, tltey «1m]1 not Ue (pieB* 

tkroed m anjt Qther place. * , . . - 

"^I. No sepator or rep resentatiVe- shafl, duuDj^ the time for 

vbtch be.wa8 elected, he appointed ta any c'pfU office^ under the 

aathority of the Unitad Sfates, wiiidh shaH iiare^een created^ 

or tfae-agioluments of wWch shall hare Been, increased, durin^p 

■och time ; and po person holdinfr^oy office under the Unitid 

'States shall be a member of either house, during- his conticiu<* 

«nce in4>ffice. ' ' * 

• , . ^ 

SVCTIQlTjrU. 

• I. Ail bjjls, for caisicyr reireBue, sl^all ori|^flate in'tho bouse 
of representatives : 'but the.senatf( shall propose^o^ concur with 
amendments, as oft other biD^. * . . . 

•^ II. lE(vcry bill, i^hich shaH haye passed the house of represen- 
tatives and the»senate, shdll, before it become a law, be present- 
ed Xo the president of the United St|ites. • tL he approve it, he 




sider it.* If, dfler Aieh re-comidefatioi t^o-thirds of«tbat 
bouse, fi^an agreeUo p^ss thei)Ul,it sball be sent,^ethe)* wi^ 
thtf objections^ the q^her ho^se, bjt, wjiidi ^t shall likewise lie « 
Te«cbnsidered i apd, if a|^pfoied»by*tjro-tbiKlt of . tliEit housed it 
thall become a ^w« But, iaaU such c^ses, the votes of bothi 
houses sbaH fe determined by'^eaaj^^ nay 4 ; and the namoeuof 
tb^persons voting fo» and. against the bill shall be entered, on 
the-jc^rnal .of-eaeh house r^speeti^ely. If aay bill shall not 
be returned Jay the presidenf within ten days (Sundays except^ 
ed) after it shall have beoQ pce^^ed to him,, the same shall bo 
A law, in like manner^ if he had signed it^anless the congress, 
liy their adjournm^QU prevent its Return ; in which case it shall 
not be a law. . • • • _ 

HI. Bv^ry order, resolutign or rote, towhibh tiheigoBCttr* 
rence of the senate ao^ hottse.of i«pre%eotatiires nay be neces** 
sary (except on a questioo-of adjeuoiment) shairbe presented 
to the pnQ3ident^oC the VnUed States ; and^ before -the sama^ 
shall ta^e effect, be approved by, him^ of, 4>etngwdi8a]9provedby 
him, shall b^ re-4>afised by two-thirds of both hovsesi %ecormbg 
to the rules and limitations prescribed in^he casaof a bill. 

'.sf^jTioirvni.. ' ' . . 

The congress ahalf hav^ power-i- * • . • 

' I. To lay and collect taxes, duties, imposts and excises; jto 
pay the delfts and provide for the common defence anct^enerat 
Welfare of the United States: bilt alf -duties, imposts, and ex- 
6, shall be uniform throughoiir the United StaiM» 



I coNSTrruTJov ^or tonTED states* "ttT 

\ II. -Tii borrow monej ita the creditor the Unit^ Slatfci. 

til. "Po Teguja(<g,comf[ierce with rqpeig^nation8» aiMt^ntboj^ 
the several «tat^9,*and i^ith the Indkni tr^es. • 

IV. To e&tSil)l^h» unifi5i»>n nUe df tiaturalizatioD ; a^ lyii* - 
form laws on the^ufj^etof baakraptcies^thA^u^heiit the UoiW 
States. '.-.-•.. . ^ 

y. To coin money ;. to reflate the raluBth^reofVand'onbk 
reign coin ; and fix the*^tancUrd.of weightd and mettures. 

VI. To provide for fbe puifishment of oounterTeitihg the secu- 
rities and current colo of Ihe JQnited St«e8.> • »• *; • 

VII. To establish pos^effic^, «ind pttet roads'. * * .'.* • 
Vm. To proQiote-the^i'ogress ofscieooe and useAfI arts, bj 

securiog'fbr 4umteiil ttmes, to ainhors and inventon, the eltclir- 
sire right to thetf respdetire vritingir aftd diftcererier. ' 

IX. To constiti^e^cibuBals inieiior to the supreme cotrrt. 

X. To define and punish piracies, and felonies committed on- 
the high seasj 'an^ offi^nqps agairfSt^he law tf( naHoot. \ • 

XI. To decl^re.war r gr^nt letters' ef marque and-reprisal ; 
andflUiketules eencertiing captured o& I&nc^and*waten " 

XII. To rai^ and support armies. .Bat np appropriation ol^ 
money for thatnis^ 6baH be fdt a longef term thantwi^ yeats. 

XIIIv'To j>rovide«iidmaiifta»Ba naipy. • ■ 
,XIV. To make rufes for the goyemment %nd re^latioq of 
the Jaild and b^^I forces. 

Xy. To provide for calling UbHh the militia to execute the- 
laws of (the Union, suppi*e88'iogurrections,*alQ(fl -repel invasions. 

XVI. To provide for organizitig, arming, and discipiioiag 
the mlntia, and for governing «ach part of them as may be em- 
ployed in -the service of the^Unitod* St&tfis ; rtaervin^ to the 
states respectively tbeappoiottnentt>f the offioers, 'ftnd the au- 
thority of training the militra aceordidg to the discipline prer 
Bcribed by Congress. - • - ^ . 

XVI I. To exercise.exclu^ve lygida^on, in all cases whatso- 
§v^r, "over • sucfi district (tfof exceeding-tea nflldb square) as 
may, by cession nf partibular -slat;^, "and the acceptance of 
congress, become the 'seat of the government *of the United 
State»^ dbd t^exei'cjise Itlce authority pvei* all plat^es purchased 
by the oonseUt-of the leg^latHJfe 6r the state in which the same 

. efaall be, for the ereb^iun of* for(d, raagaatnea, arsenals^ dock^ 
yar<fe, aud*<thet need^ buildmg^ ;* and ^ 

XVIII. To4nake sdl laws which shall be necessary and pro- 
per for carrying ioto exectitidn the foregoing poweris, and all 
other powers jested by this cOBstift^on in the'govermncht* of 
the United States, or any dej^artment or o%e thereof. 

* SIOTIOlflX. - . 

I. Ttie migratidn or tiopprtaiion of such persons a» coy of 



. the Qla^es now existiog sbaUUhink proper to udmiti sh^fi sot be 
pvobilytBd by the^oogr^^ prior to tfa^year dbe tbousand eight ' 
hundred and eight ^ but »^ax may be imposed on suoh impor* 
tetion^ not exceeding ten dblla^' for .^eh ^rsph.* . 
« fl« The pririlegeof theVcit of babftsi'cofpus shall not be 
'suspended, unless when, in oases i)f MbelUon or inrasion, the 
public iaffly may require -it. ';" 

III. Ko bill of attainder *0E ex post facto law, shall be passed. 

ly. .No <A4)i(ktion or other *direet tax Shafll be laid,. unless in 
propDiiion to the Qensus or enumersytion herein before directed 
tobe.(&k^. .• % * \* • ■ 

y. Nontax ocdttties shall be IWd on aitiel^ exported from 
any state. . No preference shaH be giren, b^ any. regdlation of 
corfimerce^r reT;eif^e,.to "the pocjU of one state, over those of 
another : nop'shall yessek bound to or fo>m Qpe state, be oldig^ 
^to enter, clear, or psty-^^ties in another. 

• Yl^ NQ,4noney shall be dsaWn/rom^he treasury, but in^eif- 
'sequence of %ppropriationsHBade hj law ; ap4\reguiar' state- 
ment and acGOunI of tte^^^pts and espenditurte'^ all pub- 
hc money shall b^ublished fvom tioM to time.^ 

t^ll. No titl^ oif nob&itf shaH be grants by the United 
States.^ and no person^ifyoldjngLanjt office of^profit or trust un- 
der them, shall, without the consent of congress, accept ofaqy 
pfes'ent, emolument, office, or title, pf any kind whatever, fi^om 
any king, prince, or^fiEoeignstat^. 

. • • « . • 

- 8X£TI0N X. - 

17 Nostate shall enter into any jtreaty , alliance, or confed^a* 
tion ; grant letteH^ marqi^e and reprisal ; coin mon^ ; emit 
bills of credit i ipake anyihing but gold and silver coin a ten- 
der in payment gf debts ;, p^ss aify bill of attainder, ex post 
facto law,. or ]|iw iinpairiog tbexbligs^ion of ccHitracts,'or grant 
- Uny title oi nobility. ' • . .. 

II. No state shaU, without the cb9seBtr of 420i)gi^s, ky apy 
imposts' or duties on imports ore^poi;^, eXc^ wb^pit may. bealH 
^ohitely, oeeessary for es^ecliting. its.ins^ecUim.Jaws'; an4 tiie 
net produce. 'of all duGes and fmposis laid*by anv stale* on iiq-, 
ports or ex^ts, shall Be for ^euseqfthe Insasury. of the 
United States ; and^allsuch lafi^^sbsllbe sulgecl to the jevmoia . 
wad centrd of congress. No state shall^ witbout the oonfteat 
of eonf ress, lay> loiy.duty on tonnage, *k|^p troQps, or ships of 
war in time of peace, enter into any agrbement or cbmpact 
with anotbelr sta^e/or witl^-A foreign power,- or engage in war, 
unless actually imraded, of in sActoiramiaent dang^ as^wiU not 
«dmtt of delay. ^' . * 
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ARTICLE 11. • 



I. Thee<eGiitiTe<power ihall be yeitediii'^ presHlentof th^ 
XJnited States of Americflu He Bhatl hold kit office daring the 
term of four years, and, together witb the Tice-prctideDty cbotea ' 
ftr the same term, be elected as fblknrs. 

II. Each state shall appeint, in such maooer as the legislmtare 
thereof may direct, a number of electors, equal to the wboI« 
number of senators and representatives, to which the state may 
be entitled in the^soagress. - But no senator or representatiFe, 
or person holding any office of trust or profit «Bder the United 
States, shall be appointed aa elector. 

III. The electors shall meet io their respectiv-e states, and 
^K>te by ballot for two persons, eo6 ef whom at least, shall not 
be an inhabitant of the same state with th ems e lv es. And they 
shall make a list of all the persons voted for^ and of the number 
of votes fyr each ; which list they shall sign and certify, and 
transmit, sealed, to the seat of the^^ovemment of the United 
States, directed to the president of the senate. The president of 
the senate shall in the presence of the senate and house of re- 
presentatives, open all the certificates, and the votes shall then 
be counted. The person having the greatest number of votes 
shall be the president, if such numbef be a majority of the 
whole number of electoi^ appointed ; and if there be more than 

-one who have such majority, and have an equal number of 
votes, then the house of representative shall immediatelj 
choose by ballot one of them for president ; and if no person 
have a majority, then, from the ^re highest on the list the said 
hoqpe shall in like manner choose the president. But in chcxw- 
ing the president, the votes shall be taken by states, the repre- 
sentation from each state having one TOte i sl quoram for this 
purpose shall consist t>f a member or members from two-thirds 
of the states : and a majority of all the states shall be neces- 
sary to a choice. In every case, after the choide of the pre- 
sident, the person having the greatest number of votes of the 
•lectors, shall be the vice-president But if there should re- 
Diain*twQ or more who have^equal votes, the senate shall choose 
firom them, -by battot, the vice-president 
' ly. The congress may determine the time of choosing elee- 
tors, and the day on which they shall give their votes ; which 
day shall be the sdme throughout the United States. 

V. No person, except a natural born citizen, or a citizen of 
the United States at the time of the adoption of this constitt»- - 
tion, shall be eligible to the office of president. Neither shall 
any person be eligible to that office who shall no^ have attained 
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to the age of thirty-five years, and been fourteen years a i 
dent within the United States. 

Vr. In case of the removal of the president froift office, or of 
bis death, resigpoation, or inabiUiy to discliarge the powers and 
daties of the said office, tbe same shall devolve on the vice-presi* 
dent ; and the congress may, by law, provide for the case of re- 
moval, death, or. inability both of the president and vtco^presi- 
dent, declaring what officer shall -^en act as president : and 
siu}b officer shall act accordingly, until the disability be remov- 
ed, or a president shall be elected. 

y il. The president shall, at stated times, receive for his ser- 
vices, a compensation which shall neither be increased nor di« 
minished during the period for whioh he shall have been elected t 
and he shall not receive, within that jpericd, any other emoln* 
ment from tbe United States, or any of tbem. 

y III. Before he enter oo tbe ezecutioo of his office, he sbafi 
take tbe following oath or affirmation : 

«* I do solemnly swear (or affirm) that I- will laithf«tty exe- 
cute, the office of president of the United States ; and will, to 
the best of ray ability, preserve^ protect, and defend tbe cpn- 
slitatioQ of the United States.^ 

sacTiov u. 

I. ThiB president shall be commander in chief of (be amy 
sttd navy of the United States, and of the ^iiilitia of the several 
states, when called into the actiial ^rvlce of the United States. 
He may rei|uire the opinion in writing ^ the principal officers 
in each of the executive departments, upon any subject reliving 
tn tbe duties of their respective offices, &nd he shall have power 
ta grant reprieves and pardons, £oroffiences against the y sited 
S^tes» except in cases of impeachment / 

II. He shall have power, by and with the advice and coosenl- 
of tbe senate, to make treaties* provided two thirds of the sena- 
tors present concur : and he shall nominate, and by and with 
the advice and consent of the senate, shall appoint ambassadors^ 
other public mibislers, and consuls, judges of tbe supreme courts 
and all other officers of the United States, whose appointments 
are not herein otherwke provided for, and which shall be ea» 
tablished by law. But the congress may, by law, vest tbe ap* 
pointment of such inferior officers as they tSiak fnoperiD tbe 
presidMit alone, in the courts of law» or4n tbe heads otdepeirt- 
nv^ts. 

III. The president shall have power to fill up all vacaociea 
4At may happen during tbe recess of the senate, by grantmg 
commissions wl^cb sbaU expire &t the end of iknr next •ession. 
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SBOTION UI. 

Hq shall from' time to tim^ give to the congress inforroatioii 
c»f the state of the unioa ; and recommend to their considen^ 
tioa such measures as he shall juJg^ necessary and expedient. 
He may, on extraordinary occasions, convene both houses or 
either of them ; and, in case of disagreement betiveen them, 
with respect to the time of adjournment, he may adjoqrn them 
to such time as he shall think proper. He shall receive am- 
bassadors and other public ministers. He shall take care that 
the laws be faithfully executed ; and shall commission all ih^ 
officers of the Umted States. 

SECTION IV. 

The president^ vice-president, and all civil officers of the 
United States, shall be removed from office on impeachment 
for, and conviction of treason, bribery, or other high crines 
and misdemeanors. 

ARTICLE ni. • 

sxcTioir I. 
Tfie judicial ppwer of the United States shadl be rested in 
one supreme court, and in such inferior courts as the congress 
may, from ti ibe to time ordain and establish. The judges both 
of the supreme and inferior courts, shall hold their office durioji^ 
good behaviour ; and shall, at stated tiroes, receive for their 
services a compensation, which shall not be diminished during 
their continuance in office. 

SSCTION II. 

I. The judicial power shall extend to all cases in law and 
equity, arising under this constitution, the laws of the United 
States, and treaties made, or which shall be made, under their 
authority $ to all cases affecting ambassadors, other public min- 
iaters, and consuls ; to all cases of admiralty and maritime juris- 
diction ; to controversies to which the United States shall be a 
party, to controversies 'between two or more states, between a 
state and citizens of another state, between citizens of different 
states, between citizens of the same state claiming lands under 
grants of different states, and between a state, or the citizens 
tiiereof and foreign states, citizens, oj> subjects. 

II. In all cases, affbcting ambassadors, other public ministers 
and consuls, and those in which a state shall be a party, the su- 
pi'eme court.shall have original jurisdictibn. In all the other 
eases before mentioned, the supreme court shall have appellate 
jurisdiction, both as to law and fact, with such exceptions, and 
under such r^ulatioas, as the congress shall make. 



ized by Google 



St33 AFPIVDOr 

in. The trial of all crimes, except io case^of impeacbmeDt, 
■hall be by jury, and aoch trial shall be beM io the state virbere 
ihe aaid crimes shall bare been committed ; bat when not com- 
mitted wkbio any state, the trial shall be at snch place or places 
as tbe coii|rress nay by law hare directed. 

sicTioir lii. 

I. Tireaaoa a^nst the ' United States shall consist only m 
leryin^ war a^nst them, or in adherii% to their enemies, gir- 
log them aid and ccimfoit. No person shall be convicted of 
treason unless oa the testimony of tiTo witnesses to the same 
o?ert act, or on confession in open court. 

n. The <M>n|^res8 shall haFe power to declare the punishment 
of treason ; but no attainder of treason shall work corruption 
of blood, or forfeiture, except during the life of the person at- 
t^ted. 

AftTICLE IV. 



^ Fun faith apd credit shall be giFen, in each state, to the puln 
lic acts, records, and judicial proceedings of every other state. 
And the congress may, by penal laws, prescribe |he manner m 
which sudi acts, reoM^ and proceedings shall be proYed, and 
'the effect thereof. 

sscTiovn. 

I. The cinzens of each staCe shall be oititled to all the prr- 
Tileges and immunities of citizens in the several states. 

II. A person chaiged in any state with treason, felony, or 
otiier crimes, who shaLll flee from Justice and be found in another 
state, shall^ on demand of the executive authority of the state 
from which he fled, be delivered up, to be removed to the state 
having jurisdiction of the crime. 

III. No person, held to service or labour in one state under 
the laws thereof^ escaping into another, shall in consequence of 
any law or regulation therem, be discharged from such service 
or labour ; but shall be delivered up on claim of the party to 
whom such service or labour may be due. 

' SECTION III. 

I. New states may be admitted by the ccmgress into thb 
union ; but no new state shall be formed or erected within tbe 
jurisdk&tion of any other state, nor any state beUbrmed by fhe> 
junction of two or more states — without the consent of the 
legislatures of the state concerned as well as of the congress. 

IX. The congress shall have powe»to dispone of^ and mate 
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all needful rules and regulations respecting- the territory or 
other property belonging to the United States : and nothing in 
this constitution shall be so construed as to prejudice any claims 
of the United States, or of any particular state. 

SKCTION IT. 

The United States shall guarantee to every state in this 
union, a republican form of gOTernment ; and shall protect 
each of them against invasion, and on application of the legis- 
lature, or of the executive (wh^n the legislature cannot be con* 
vened) against domestic violence. . 

ARTICLE v.. 

• 
The congpress, whenever two-thirds of both bouses shall deem 
it necessary, shall propose amendments to tliis constitution, or 
on the application of the legislatures of two-thirds of the seve- 
ral states, shall call a convention for proposing amendments f 
which, in either case, shaH be valid to all intents and purposes, 
as ]}art of this constitution, when ratified by th& legislatures of 
three-fourths of the several states, or by conventions in three- 
fourths thereof, as the one or the other mode of ratification may 
be proposed by the congress : Provided, that no amendment 
which may be made prior to the year one thousand eight hun- 
dred and eight, shall in any manner affect the* first and fourth 
clauses in the ninth section of the first article : and that no 
sti^te^ without its consent, shall be deprived of its ^qual Suffrage 
in the senate. 

ARTICLE VI. 

I. All debts contracted, and engagetnents entered into, be« 
fore the adoption of this constitution, shall be as valid against 
the United States, under this constitution, as under the con- 
federation. 

II.. Thisxsonstitution, and the laws of the United States which 
shall be made in pursuance thereof, and all treaties made, or 
which shall be made, under the authority of the United Stateis, 
shall be the supreme law of the Iknd, and the judges in every 
state shall be ixmnd thereby, any thing in the constitution or 
laws of any state to- the conti^ry notwithstanding. 

III. The senat<Nr8 and representatives before mentioned, and 
the members of the several state legislatures, and all execu- 
tive and judicial oifficers, both of th^ United States and of the 
several states, shall be bctand, by oath or affirmation, to support 
thiscoDstitotion ; but no religious test shsdl ever be requuned M 
u2 
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a qaalification to any office or public trust ouder the Uoited 
States. 

ARTICLE VII. 

The ratification of the conyeDtion of nine states shall be 
sufficient for the establishment of this constitution between 
the states so ratifying the same. 

Done in the conrention by the unanimous consent of the 
states present, the sevent^nth day of September, in the 
year of our Lord one thousand seren hundired and eig-hty- 
se^en, and of the Independence of the United States of 
America the twelfth. In witness whereof we have sub- 
scribed our names. 

GEORGE* WASHINGTON, President, 

and delegate from Virginia. 
(Attest) WILLIAM JACKSON, Secretary. 



AMENDMENTS 

Thie foUowing 'Articles m cuMUion to, and amendment oJ\ the 
ccjn^UuHon of the United States, hamtg been ratified by the 
legislatures of nine, stales, are eqiudly cbHgatory tntk th^ 
sonstitution itself, 

L Cf^CFRESs shall ma^e no feiw respecting an establishment 
of religion, or prohibiting the free exercise thereof, or abridge 
iag tl)e freedom of speech, or of the press ; or the right of the 
people peaceably to assemble^ and to petition the government 
for a redress of grievances. 

II. A well regelated militia being necessary to the security 
•f .a free state, the right of the peopleto keep and bear.arms 
shall not be infringed. 

III. No soMier«hall^ in time of peaee, be <|ttartered in any 
house, without the consent of the owner ; aor in time of war. 
iHitin a manner to be prescribed bylaw. 

IV. The right of the people to be secuse in ^eir persons, 
houscsy papers, and effeets, against unreasonalde searehes and 
aeizuresj shall not be violated , and no warrants ^all issue, but 
upon probable cause, supported by oath or ^Qlrmation, and pai« 
tioularly describing the place to be searched, nod the penoss. 
or things ta be aeizedr 
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T. No person shall be lield to answer for a capital or otber- 
wise infamous crime, unless oo a presentment or indictment of 
a grand jury, except in,case8 arising in the land or naval forces^ 
or in the miiitia, when in actual serrice, iittimeof war, or pub- 
lic danger : nor shall anj person be subject, for the «same of- 
fence, to be twice put in jeopardy of life or limb ; jior shall be 
compelled in any criminsl case, to be witness against himself ; 
nor be deprired of life, liberty, or property, without due process 
of law ; nor shall private property be taken for public mie, 
without just compensation. 

y I. In. all criminal prosecutions, the accused shall enjoy the 
right to a speedy and public trial, by an impartial jury, of the 
state and district wherein the crime shall have been committed ; 
which district shall hare been previously ascertained by law ; 
and to be informed of the nature and cause of «the accusation ; 
to be confronted with the witnesses against him ; to hav^ com- 
pulsory prooess for obtaining witnesses in his favour ; and to 
have the assistance of counsel for his defence. 

y n. In suits at common^law, where the value in controversy 
shall exceed twenty dollars, the right of trial^ by jur^ shall be 
preserved : and no fact tried by jury shall be otherwise re-ex- 
amined in any court of the United States, than according to 
the rules of the common law. 

yill. Excessive bail shall not be required ; nor excessive 
^nes imposed ; nof cruel and unusual punishment inflicted. 
- IX. The enumeration, in the constitution, of certain rights 
s^all not be construed to deny or disparage others retained by 
the people. 

X. The powers not delegated to the United States by the 
constitution, nor prohibited by it to the states, are reserved to 
the states respectively, or to the people. 

XI. The judicial power of the United States shall not be con- 
strued to extend to any suit in law or equity, commenced or 
prosecuted against one of the United States by citizens of an- 
other states or by citizens or subjects of any foreign state. 

XII. The electors shall meet in their respective states, and 
rote by ballot for president and vice-president, one of whom, at 
least, shall not be an inhabitant of the same state with them- 
selves ; they shall name in their ballots the person Voted for as 
president, and in distinct ballots the person voted for as vice- 
president ; and they shall make distinct lists of all persons voted 
for as president, and^f all persons TotAl for as vice-presideiit, . 
and of the number of votes for each, which lists they shall sigli 
and certify, and transmit sealed to the government of-the lil- 
ted States, directed to the president of the senate ; the presi- 
dent of the senate shall, in the presence of , the senate and house 
of representatives, open stll the certificates, and the votes shaft 
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tbep be coanted : the person baviii|f die greatest number of 
TOtes for president thall be the presidmit, if such DQmber be s 
majority of the whole number of electors appointed ; and if 
no person hare such majority, then from the persons having the 
highest numbers not exceeding three on the list of those voted 
for as president, the house of representatives shall choose im-^ 
mediately, by ballot, the president. But in choosiog the presi- 
dent the votes shall be taken by states, the representation from 
each state having one vote ; a quorum for this purpose shall 
consist of a member or members from tiro-thirds of the states, 
and a majority of all the states shaD be necessary to « choice. 
And if the house of representatives shall not choose a president 
whenever the right of choice shaU devolve upon them, before 
the fourth dayof March next following, then the vjce-presideot 
shall act as president, as in-the case of the death' or other con- 
stitutional disability of the president. 

The person having the greatest number of votes'as vice-pre- 
sident, shall be vice-president, if such number be a majority of 
the whole number of electofi*s appoihted ; and if no person have 
« majority,'' then from the two highest numbers on the list, i£e 
senate shall choose the vice-president : a quorum for the pur* 
pose shall'consist of two-thirds of tiie whole number of sena- 
tors, and a majority of the whole number shall be' necessary to- 
ft choice. 

But no person constitutionally ineligible to the oiEice of pre- 
sident, shall be eligible to that of vice-president of the United 
States. 
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